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PREFACE 


The  delegates  to  the  1971-1972  Montana  Constitutional  Conven- 
tion will  need  historical,  legal  and  comparative  information 
about  the  Montana  Constitution.   Recognizing  this  need,  the 
1971  Legislative  Assembly  created  the  Constitutional  Conven- 
tion Commission  and  directed  it  to  assemble  and  prepare 
essential  information  for  the  Convention.   This  series  of 
reports  by  the  Commission  is  in  fulfillment  of  that  respon- 
sibility. 

This  study  on  local  government  in  Montana  was  written  by  Jerry 
R.  Holloron,  assistant  director  of  the  Commission  staff.   The 
Commission  has  authorized  publication  of  the  report  as  approved 
by  the  Research  Subcommittee  on  Local  Government  consisting  of 
Commission  members  Charles  L.  Harrington,  Butte,  chairman;  Mrs. 
Firman  H.  Brown,  Missoula;  Randall  Swanberg ,  Great  Falls,  and 
Clyde  A.  Rader ,  Hardin.   The  report  concerns  not  only  what  the 
present  Montana  Constitution  says  about  local  government,  but 
how  those  provisions  are  working  in  practice.   In  addition, 
constitutional  provisions  and  trends  from  other  states  are  used 
for  comparative  purposes. 

The  Commission  extends  its  appreciation  to  local  and  state  of- 
ficials who  cooperated  in  the  preparation  of  the  study.   This 
report  is  respectfully  submitted  to  the  people  of  Montana  and 
their  delegates  to  the  1971-1972  Constitutional  Convention. 


ALEXANDER  BLEWETT 
CHAIRMAN 


-111- 


In    the    long   run    every    Government   is    the    exact   sym- 
bol   of  its    people,    with    their   wisdom   and   unwisdom. 


Thomas  Carlyle 
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CHAPTER  I 


LOCAL  GOVERNMENT  IN  MONTANA — AN  OVERVIEW 


Fifty-six  counties,  126  incorporated  municipalities  (cities 
and  towns)  and  several  hundred  special  districts  make  up 
the  system  of  local  government  in  Montana.   The  individual 
counties,  cities  and  towns  vary  greatly  in  population  and 
problems.   Some  are  growing  rapidly;  others  have  fewer  resi- 
dents than  they  had  forty  years  ago. 

The  backdrop  for  this  diversity  is  the  Montana  Constitution 
which,  in  Article  XVI  and  elsewhere,  provides  the  framework 
for  local  government.   The  Constitution  is  preoccupied  with 
counties,  mentioning  municipalities  almost  as  an  after- 
thought.  It  anticipates  the  formation  of  active  township 
governments  in  Montana,  something  that  has  not  come  about, 
yet  makes  no  mention  of  special  districts,  the  fastest  grow- 
ing form  of  local  government  both  in  Montana  and  nationally. 

With  one  possible  exception,  the  Montana  constitutional  pro- 
visions on  local  government  are  neither  imaginative  nor 
innovative.   Article  XVI  apparently  had  its  roots  in  the 
Colorado  Constitution,  and  the  system  of  local  government 
that  has  sprouted  under  the  Montana  Constitution  is  not  un- 
like that  in  many  other  states. 


CHAPTER  II 


POWERS  OF  LOCAL  GOVERNMENT 

One  of  the  most  crucial — and  troublesome--questions  facing 
the  Constitutional  Convention  is  how  power  and  authority 
should  be  divided  between  state  and  local  levels  of  govern- 
ment.  The  present  Montana  Constitution  does  not  really  deal 
with  that  issue;  nowhere  does  it  clearly  state  what  powers 
units  of  local  government  have. 

It  is  generally  agreed  that  there  is  no  inherent  right  of 
local  self-government;  that  local  government  units,  merely 
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by  virtue  of  their  existence,  possess  no  pov/er.   Rather, 
this  grant  of  local  power  must  come  from  one  of  two  sources 
the  state  constitution  or  the  legislature.   In  states  like 
Montana  where  the  constitution  is  silent  on  the  subject, 
local  government  units  are  entirely  at  the  mercy  of  the  le- 
gislature, according  to  this  doctrine.   The  situation  has 
been  summed  up  in  what  is  known  as  "Dillon's  Rule,"  which 
states  that  local  governments  possess  only  that  power  ex- 
pressly granted  them,  necessarily  or  fairly  implied  or 
essential  to  accomplish  the  government's  objects  and  pur- 
poses. 

But  a  conflicting  doctrine  also  carries  some  weight  in  a 
few  states,  including  Montana.   Under  this  theory,  based 
on  historical  and  philosophical  grounds,  cities  and  towns 
have  certain  inherent  rights  apart  from  those  granted  by 
state  constitutions  and  laws.   In  other  words,  this  theory 
holds  that  local  units  can  perform  certain  functions  and 
exercise  certain  powers  without  express  constitutional  or 
legislative  authorization. 

In  Montana,  the  Dillon  Rule  appears  to  prevail,  but  the  im- 
pact of  the  competing  theory  of  inherent  right  of  local 
self-government  should  not  be  overlooked.   In  fact,  the 
Montana  Supreme  Court  has,  on  separate  occasions,  embraced 
each  of  the  conflicting  doctrines  of  local  government  power, 
The  result  is  uncertainty  and  confusion. 


The  court  decisions  suggest  that  Montana  cities  and  towns 
may  be  granted  certain  rights  of  self-government  in  a  nar- 
row field  of  "proprietary"  functions — that  is,  in  instances 
where  they  are  acting  more  as  private  corporations  than  as 
governmental  bodies.   But  in  most  matters,  municipalities 
remain  creatures  of  the  legislature  and  must  look  to  it  for 
authority  to  act. 

But  if  the  right  of  cities  and  towns  to  self-government  is 
tenuous,  the  right  of  counties  to  self-government  is  vir- 
tually non-existent  in  Montana.   In  the  eyes  of  the  law, 
the  Montana  county  is  but  an  administrative  subdivision  of 
the  state — an  involuntary  creation  that  performs  functions 
for  the  state  rather  than  for  local  residents.   Legally 
pictured  as  administrative  or  executive  bodies,  counties 
are  prohibited  from  performing  legislative  functions  and 
passing  local  laws,  such  as  cities  and  towns  may  do. 

As  a  result,  it  is  not  enough  to  say  that  Montana  counties 
can  act  only  when  authorized  to  do  so  by  the  legislature. 
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That  nay  be  true  of  'Montana  riunicipalities ,  but  for  the 
state's  counties,  author! zation  to  act  is  not  enough. 
Rather,  the  legislature  must  not  onlv  tell  counties  that 
they  nay  act;  it  also  must  spell  out  in  what  raanner  they 
nay  act.   The  result  is  that  state  law  is  full  of  pro- 
cedures that  counties  must  follov;  when  performing  certain 
functions. 

The  leqal  status  of  the  Montana  county  is  not  unlike  the 
status  of  counties  in  many  other  states.   And  both  in 
Montana  and  other  states,  there  is  a  widening  gulf  between 
the  increasing  nunber  of  local,  municipal-type  functions  a 
county  performs  and  the  continuing  legal  fiction  that  coun- 
ties are  merely  administrative  arms  of  the  state. 


CHAPTER  III 


ADJUSTING  THE  POWERS  OF  LOCAL  GOVERNMENT 


In  a  sense,  the  present  legal  condition  of  Montana  cities, 
towns  and  counties  represent  the  "pure"  status  of  local 
government — untouched  by  constitutional  provisions.   The 
standing  of  local  government  in  Montana  grows  out  of  con- 
stitutional silence  on  the  subject;   the  situation  probably 
would  be  much  the  same  in  other  states  if  their  constitu- 
tions also  were  silent  about  the  powers  of  cities,  towns 
and  counties. 

But  most  other  state  constitutions  are  not  silent  on  the 
subject.   Rather,  most  of  the  documents  contain  provisions 
(often  called  "hone  rule")  designed  to  increase  local  con- 
trol and  authority.   Those  favoring  such  provisions  argue 
that: 

1.  Local  governnent  problems  should  be  solved  locally 
as  they  arise,  rather  than  in  Helena  by  the  legislature 
every  other  year. 

2.  Self-government  is  a  central  concept  of  democracy 
and  should  be  applied  on  the  local  level. 

3.  State  legislatures  on  occasion  have  abused  their 
complete  control  over  local  governnent  and  are  not  always 
responsive  to  genuine  local  needs. 
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4.  ShiftiiTj  more  authority  to  the  local  level  will 
free  the  legislature  from  the  present  deluge  of  municipal 
and  county  legislation  and  allow  it  to  concentrate  on  nat- 
ters of  statewide  concern. 

5.  A  clear  grant  of  authority  to  local  governments 
would  pinpoint  responsibility  for  getting  things  done;  the 
incompetent  local  official,  who  nov/  can  hide  behind  the 
veil  of  legal  confusion,  would  be  unmasked. 

But  opponents  of  a  constitutional  grant  of  additional  author- 
ity to  local  governments  contend: 

1.  Local  power  may  be  misused  or  abused,  as  shov/n  by 
big-city  machines  and  the  alleged  unavailability  of  quali- 
fied local  officials. 

2.  The  future  of  state  government  might  be  thrown  into 
doubt  by  increased  local  power  on  one  hand  and  increased 
federal  authority  on  the  other. 

3.  Increasingly,  the  need  is  for  more  cooperation  and 
coordination  among  levels  of  government,  rather  than  more 
autonomy  on  any  one  level. 

4.  A  grant  of  local  power  is  no  assurance  that  any- 
thing will  improve;  it  assures  neither  more  efficient  ad- 
ministration nor  more  revenue. 

Most  states,  however,  have  decided  to  constitutionally  grant 
authority  to  their  local  government  units.   These  constitu- 
tional provisions  traditionally  have  attempted  to  allocate 
certain  powers  to  local  government.   Thus,  the  provisions  at- 
tempt to  distinguish  between  purely  "local"  affairs  and 
"statewide"  concerns,  giving  selected  local  governments  con- 
trol over  the  former  and  reserving  the  latter  for  legislative 
control.   In  addition,  specific  areas  in  which  the  local 
governments  are  free  to  act  sometimes  are  listed. 

In  other  words,  an  attempt  is  made  through  constitutional 
language  to  declare  certain  powers  and  functions  off  limits 
to  legislative  control.   But,  ironically,  the  result  lias 
been  to  create  a  new  area  of  judicial  control,  with  courts 
being  called  on  to  determine  wliat  are,  and  what  are  not, 
local  as  opposed  to  statewide  concerns.   Local  governments 
have  not  fared  v.'ell  in  these  court  tests. 

In  addition,  many  argue  whether  functions  of  government  can 
any  longer  be  assigned  to  one  level  of  government  because 
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all  le"els--local ,  state  and  fcderal--participate  in  them, 
loverninental  power  cannot  bo  allocatod,  it  is  argued,  but 
must  be  shared. 

That  reasoning  has  brought  about  a  now  method  of  increasing 
the  authority  of  local  governnents.   Termed  the  shared  or 
residual  nowers  aoproach,  it  calls  for  constitutional  v/ord- 
ing  giving  certain  local  government  units  all  legislative 
power  not  specifically  denied  them  by  the  constitution  or 
by  statute.   Endorsed  by  a  number  of  reform  organizations, 
the  shared  powers  concept  has  been  adopted  in  at  least  five 
states.   In  effect,  it  simply  reverses  the  Dillon  Rule, 
giving  local  governments  all  powers  not  denied  them,  rather 
than  only  those  powers  granted  them. 

Proponents  of  the  shared  powers  method  say  it  offers  a 
flexible  approach  to  the  division  of  powers  between  the 
state  and  local  levels,  allowing  local  authority  in  some 
matters  but  always  assuring  a  state  overviev/.   But  opponents 
point  out  that  the  method  gives  the  legislature  a  free  hand 
to  interfere  in  local  government.   They  fear  a  recalcitrant 
legislature  would  deny  power  to  local  government,  creating 
a  situation  no  different  from  that  existing  in  the  absence 
of  constitutional  language. 

Several  state  constitutions  contain  variations  on  one  of  the 
two  major  routes  toward  greater  local  authority.   But  a  cen- 
tral question  arising,  no  matter  v;hat  the  precise  wording 
of  the  provision,  is  what  units  of  local  government  are  to 
share  in  the  grant  of  authority.   Originally,  the  grants  of 
additional  nower  to  local  units  were  aimed  entirely  at  cities 
and  towns.   But  increasingly,  counties  are  sharing  in  the 
grants  of  authority,  and  the  legal  difference  between  counties 
and  municipalities  is  being  wiped  away  through  constitutional 
wording.   Proponents  of  this  movement  point  out  that  a 
strengthened  county  government  can  be  an  effective  force  in 
solving  areawide  problems,  because  its  jurisdiction  is  not 
limited  to  a  tightly  confined  space,  as  is  the  jurisdiction 
of  cities.   But  critics  of  giving  county  governments  more 
power  argue  that  the  structure  of  most  counties  is  so  archaic 
that  the  additional  power  would  not  be  properly  exercised. 
And  they  foresee  duplication  and  conflict  between  municipali- 
ties and  strengthened  county  governments. 

In  addition  to  the  municipality-county  division  in  granting 
additional  authority  to  local  governments,  other  distinc- 
tions sometimes  are  made  in  constitutional  provisions.   A 
number  of  states,  for  example,  limit  the  grant  of  more  power 
to  those  local  units  that  have  drawn  up  their  own  char- 
ters.  Others  specify  that  only  those  units  above  a  certain 
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population  level  may  exercise  the  self-government  author- 
ity. 

Constitutional  grants  of  power  to  local  governments  are  not 
the  only  way  in  which  state  constitutions  have  attempted  to 
set  local  units  free  from  state  control.  Another  raajor  v/ay 
is  constitutional  provisions  that  restrict  the  power  of  the 
state  legislature  to  control  local  affairs. 

Examples  of  such  negative  protection  in  the  Montana  Consti- 
tution are  the  prohibitions  against  special  legislation  and 
against  delegation  of  municipal  functions.   The  restrictions 
against  special  legislation--common  to  most  state  constitu- 
tions— require  the  legislature  to  control  local  govornnonts 
in  groups,  rather  than  as  individual  units.   however,  the 
special  legislation  prohibition  is  mitigated  by  a  1922  con- 
stitutional amendment  allowing  the  legislature  to  enact 
special  legislation  providing  forms  of  government  for  spe- 
cific localities. 


CIL\PTER  IV 


STRUCTURE  OF  riUNICIPAL  GOVERNMEIJT 


Even  prior  to  that  1922  amendment,  the  Constitution  gave 
the  legislature  broad  authority  to  provide  various  forms  of 
government  for  cities  and  towns.   The  Constitution,  as  it 
v/as  adopted  in  1889,  simple'  states  that  the  legislature 
"may  provide  for  the  election  or  appointment  of  such  .  .  . 
municipal  officers  as  public  convenience  may  require  .  .  .  ." 

Under  this  authority,  the  legislature  has  authorized  cities 
and  towns  to  adoot  the  mayor-council,  cor.imiss ion-manager  and 
commission  forms  of  governnent.   Two  of  the  state's  126  muni- 
cipalities use  the  commission-manager  form;  the  other  124  use 
the  mayor-council  organization.   The  legislature,  under  the 
Constitution,  mav  provide  other  types  of  municipal  government 
also;  this  constitutional  freedom  is  fairly  common  among 
other  states  and  is  generally  aoplauded. 

Perhaps  the  major  constitutional  issue  concerning  municipal 
government  structure  is  whether  cities  and  towns  should  be 
permitted  to  v;rite  their  ovn  charters.   In  'Ion tana  nov/,  only 
the  legislature  can  draw  up  these  charters  v;hich,  in  effect. 
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are  written  laws  crcatinfr  the  municipality  and  spelling  out 
its  governricntal  form. 

Manv  states  now  allow  charters  to  be  prepared  and  amended 
locally,  thus  allowing  forms  of  government  to  be  tailored 
to  the  needs  of  a  specific  locality.   But  opponents  of  local 
charter-power  believe  such  flexibility  can  be  provided  just 
as  easily  by  a  system  of  optional  charters  offered  by  the 
legislature . 

If  the  charter-writing  power  is  to  be  extended  to  cities  and 
towns  in  Montana,  several  questions  must  be  answered. 

1.  Should  the  power  be  granted  only  to  municipalities 
above  a  certain  population  minimum? 

2.  Should  the  procedures  for  charter  preparation  be 
spelled  out  in  the  constitution  (that  is,  be  self-executing), 
or  should  they  be  left  to  the  legislature  (nonself- 
executing) ? 

3.  Should  gubernatorial  or  legislative  approval  of  a 
locally  drafted  charter  be  required? 


CHAPTER  V 


STRUCTURE  OF  COUNTY  GOVERNMENT 


The  constitutional  provisions  on  county  government  structure 
have  undergone  a  revolution  since  their  adoption  in  1889. 
But  the  revolution  has  been  one  of  words,  not  deeds.   Ori- 
ginally, the  Constitution  dictated  that  every  county  in  the 
state  was  to  have  the  same  government  structure,  consisting 
of  three  commissioners  elected  for  four-year  terms  and  ten 
other  officials,  each  elected  for  two-year  terms. 

But  constitutional  amendments,  starting  in  1902,  have  changed 
that  arrangement  considerably.   Article  XVI,  in  its  present 
form,  provides: 

1.   Commissioners  are  elected  for  overlapping  six- 
year  terms,  and  one  must  reside  in  each  of  the  three  com- 
missioner districts.   Other  constitutional  county  officers 
now  are  elected  for  four-year  terms. 
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2.  County  commissioners,  without  a  public  vote,  may 
consolidate  county  offices. 

3.  The  legislature,  either  by  general  or  special  law, 
may  provide  alternative  structures  of  county  government.   In 
other  words,  Montana  counties  no  longer  must  operate  with 
three  elected  commissioners  and  the  other  ten  constitutionally 
designated  officials;  the  legislature  may  provide  totally  dif- 
ferent forms  of  county  government  which  may  be  adopted  by  a 
favorable  vote  of  county  residents. 

However,  neither  the  county  office  consolidation  amendment 
nor  the  provision  for  alternative  forms  of  government  has  had 
much  use.   Excluding  Petroleum  County,  only  sixteen  counties 
anpear  to  have  consolidated  one  or  more  offices,  with  the 
most  popular  combination  being  sheriff-coroner.   The  legisla- 
ture has  authorized  a  county  manager  form  of  governr.icnt  and 
several  types  of  city-countv  consolidated  governments,  but 
only  one  countv--Pctroleiam — has  taken  advantage  of  the  alter- 
natives.  Petroleum  operates--apparently  successfully — under 
the  county  manager  form,  wliere  three  commissioners  and  an 
attorney  are  the  only  elected  officials.   The  manager,  who 
serves  at  the  pleasure  of  the  commissioners,  is  chief  adminis- 
trative officer  of  the  county  and  appoints  all  other  officers 
and  employees . 

City-county  consolidation  plans  have  been  defeated  three 
times  in  Silver  Dow  County,  but  consolidation  still  is  avail- 
able for  use  should  any  county  desire  it.   The  consolidated 
government  would  be  headed  by  an  elected  board  of  commissioners 
and  an  appointed  manager. 

Thus,  despite  broad  constitutional  authorization  to  experiment 
with  different  forms  of  county  government,  fifty-five  of 
Montana's  fifty-six  counties  cling  to  the  form  of  government 
originally  dictated  by  the  1889  Constitution.   That  governmental 
form,  characterized  by  a  multi-headed  board  and  a  long  line 
of  elected  officials,  also  is  common  in  most  other  counties 
throughout  the  nation. 

That  traditional  form  of  county  government,  hov/ever,  is  under 
heavy  attack.   Critics  condemn  the  lack  of  a  single  executive 
in  whom  responsibility  can  be  pinpointed;  they  attack  the  long 
V)allot  aspect  of  the  traditional  structure,  and  they  criticize 
the  potential  merging  of  executive  and  legislative  power  in 
one  governmental  body.   Most  reformers  suggest  that  the  tradi- 
tional structure  of  county  government  should  be  replaced  by  a 
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system  featuring  an  elected  board  and  an  appointed  manager 
or  elected  executive  officer. 

Such  alternative  forms  of  countv  government,  it  should  bo 
noted,  already  are  possible  under  the  Montana  Constitution. 
The  major  consitutional  questions  concerning  county  govern- 
ment would  appear  to  be: 

1.  Should  the  constitution  spell  out  any  specific 
structure  of  county  government,  even  if  the  structure  spe- 
cified need  not  bo  adopted  bv  all  counties?   The  Montana 
Constitution,  for  example,  spoils  out  the  traditional  form 
of  county  government,  but  allows  other  forms  to  be  provided, 
It  can  be  argued  that  the  constitutional  status  given  the 
government  tends  to  discourage  adoption  of  alternative 
forms . 

2.  Should  the  constitution  allow  optional  types  of 
county  government  as  Montana's  Constitution  now  does?   If 
so,  should  it  allow  such  forms  to  be  provided  by  either 
general  or  special  laws? 

3.  Should  local  char ter-v;ri ting  power  be  extended  to 
counties? 


CHAPTER  VI 


SPECIAL  DISTRICTS 


In  contrast  to  the  specific  constitutional  provisions  con- 
cerning county  government,  special  districts  are  not  even 
mentioned  in  the  Montana  Constitution.   The  reason  is  simple; 
widespread  use  of  the  special  district  device  is  a  rela- 
tively recent  governmental  phenomenon,  growing  at  least 
partly  out  of  the  inability  or  failure  of  traditional  local 
governmental  units  to  provide  desired  services. 

Special  districts  are  governmental  units  formed  under  law  to 
provide  one  or  a  limited  number  of  functions;  they  possess 
indenendent  taxing  or  special  assessment  powers  and  often 
their  own  bonding  authority.   The  districts  have  their  own 
officials,  and  often  their  boundaries  do  not  correspond 
v/ith  those  of  major  local  government  units.   In  Montana, 
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special  districts  include  housing  authorities  and  county 
water,  drainage,  irrigation,  ccr.ieterv,  hospital,  soil  and 
water  conservation  and  television  districts. 

nationally,  the  explosion  in  the  number  of  special  districts 
is  attributed  to  the  inability  of  the  najor  local  government 
units  to  deal  with  certain  problems,  partly  because  of  con- 
stitutional limitations.   The  districts  often  are  attacked 
as  bringing  about  overlapping  layers  of  government  and  as 
being  inadequately  controlled  by  the  public.   On  the  other 
hand,  they  are  defended  on  the  practical  grounds  that  they 
have  solved  problems  and  are  politically  acceptable  because 
they  do  not  disturb  present  governmental  boundaries. 

Despite  their  im.portance  and  controversial  nature,  special 
districts  are  not  mentioned  in  most  state  constitutions. 
But  some  observers  suggest  that  the  growth  of  special  dis- 
tricts can  best  be  controlled  by  strengtliening  counties  and 
municipalities--a  task  that  does  involve  constitutional  con- 
siderations.  And  several  states,  most  notably  Alaska,  have 
included  constitutional  provisions  to  regulate  special  dis- 
tricts. 


CHAPTER  VII 


LEVELS,  NU.MBLT.  AMD  BOUNDARIES 


Overlapping  governm.ental  units,  counties  with  small  and 
dwindling  populations  and  municipal  boundaries  that  do  not 
correspond  with  the  actual  city  are  suljjects  of  frequent 
criticism  throughout  the  nation.   For  example,  local  gov- 
ernment reformers  have  long  bemoaned  the  large  number  of 
counties  nationallv,  claiming  small,  v/oak  counties  are 
inefficient,  uneconomical  and  sap  the  progress  of  local 
government.   But  county  consolidation  is  virtually  unheard 
of  in  the  twentieth  century. 

At  least  part  of  the  reason  undoubtedly  lies  in  state  con- 
stitutional provisions.   Many  of  the  state  documents  prevent 
or  make  difficult  a  decrease  in  the  number  of  counties,  and 
Montana  is  no  exception.   The  1889  Constitution,  as  am.ended 
in  19  36,  virtually  freezes  the  fifty-six  counties  into 
existence.   The  amendment,  v;hich  added  Section  8  to  Article 
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XVI,  provides  that  any  attempt  to  combine  counties  must  be 
approved  by  a  majority  vote  of  all  duly  qualified  electors 
in  each  county. 

A  new  constitution  could  leave  this  provision  intact,  could 
make  county  consolidation  easier  to  achieve,  or,  finally, 
could  require  that  counties  be  consolidated.   Many  recent 
state  constitutions  leave  the  questions  of  county  boundaries 
and  consolidation  up  to  the  legislature,  often  subject  to 
ordinary  majority  approval  in  the  affected  area.   In  several 
states,  "unorganized"  county  status  is  given  areas  with  par- 
ticularly sparse  population;  constitutionally  providing  for 
the  sharing  of  county  officials  is  seen  as  another  way, 
short  of  outright  consolidation,  of  aiding  sparsely  populated 
areas.   On  the  other  hand,  a  multicounty  level  of  government 
has  been  authorized  in  some  state  constitutions  as  an  alter- 
native to  outright  consolidation  in  some  highly  urbanized 
areas  which  cross  county  boundaries. 

But  county  boundaries  are  not  the  only  area  of  possible  con- 
stitutional concern.   The  number  and  boundaries  of  munici- 
palities also  attract  consideration  by  constitutional 
conventions.   The  ultimate  question  is  this:   if  county 
government  is  updated  structurally  and  in  terms  of  power, 
would  any  need  remain  for  separate  city  and  town  governments? 
In  other  words,  could  not  carefully  constituted  counties  be 
the  only  units  of  local  government  needed? 

Tradition  and  problems  of  representation  and  taxation  work 
against  formation  of  such  a  one-level  local  government,  and 
supporters  of  the  concept  have  turned  to  less  drastic  methods 
of  achieving  reorganization.   These  methods  include  city- 
county  consolidation,  city-county  separation,  municipal  dis- 
incorporation,  limitations  on  incorporation  of  new  munici- 
palities and  annexation — all  of  which  are  matters  that  have 
received  constitutional  attention  in  some  states. 


CHAPTER  VIII 
DECENTRALIZATION  AND  COOPERATION 


Most  of  the  traditional  reorganization  tools,  such  as  con- 
solidation, annexation  and  areawide  governments,  suggest  big- 
ness— a  bigger  government  to  serve  a  bigger  area  to  solve 
bigger  problems.   But  that  concept  of  growth  is  coming  under 
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attack.   Access  to  decision-nakers  and  the  representative- 
ness of  governnent,  it  is  argued,  are  just  as  inioortant  as 
the  efficiency  and  economy  that  ostensibly  accompany  a 
centralized  government;  community  identity  and  a  sense  of 
pride  may  well  bo  legitimate  reasons  for  maintaining  smaller 
units  of  government. 

The  growing  support  for  decentralization  and  the  political 
problems  of  achieving  the  traditional  reorganization  goals 
have  resulted  in  growing  interest  in  intergovernmental  co- 
operation.  Such  cooperation,  to  a  limited  degree,  alreadv 
exists  in  Montana  although  there  is  no  express  constitu- 
tional authorization  for  it.   The  absence  of  such  specific 
constitutional  language  has  not  been  a  major  factor  limiting 
intergovernmental  cooperation  across  the  nation;  hov;ever, 
because  of  the  interest  in  cooperation,  states  increasingly 
are  including  orovisions  on  the  subject  in  their  Ijasic  docu- 
ments.  The  provisions  var''  widely  from,  state  to  state  and 
raise  several  questions: 

1.  Should  the  provision  be  self-executing,  directly 
giving  local  governments  the  authority  to  cooperate  and 
make  intergovernmental  contracts?   Or  should  it  state  that 
the  legislature  may  provide  for  such  arrangements  by  law? 

2.  With  what  other  units  of  government  should  the  pro- 
vision authorize  local  governments  to  cooperate?   Some  present 
provisions  mention  the  United  States  government,  governments 
of  other  states  and  of  political  subdivisions  of  other  states 
and  even  foreign  nations. 

3.  Should  the  provision  allow  units  to  cooperate  in 
providing  only  those  functions  that  each  unit  already  is 
specifically  authorized  to  perform  individually?   In  other 
words,  if  a  citv  possesses  a  power  under  the  law,  but  a 
county  does  not,  should  the  two  units,  through  a  coopera- 
tive agreement,  be  allov;ed  to  perform  tlie  function  jointly 
outside  the  city  limits? 

In  addition  to  the  general  provisions  on  intergovernmental 
cooperation,  several  state  constitutions  include  specific 
authorization  for  the  com.plete  transfer  of  functions  among 
local  government  units. 
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CHAPTER  IX 


LOCAL  GOVERNMENT  FINA::CE 


A  relatively  unresDonsive  tax  source  coupled  with  inflation 
and  requests  for  increased  services  have  created  a  financial 
bind  for  local  governments,  both  nationally  and  in  Montana. 
Some  of  the  difficulties  can  be  traced  to  state  constitu- 
tional provisions  on  local  taxation  and  debt  and  state  aid 
to  local  governments. 

The  1889  Constitution  gives  the  legislature  virtually  com- 
plete control  over  local  taxation.   In  other  words,  a  city 
or  county  can  levy  only  those  taxes  specifically  authorized 
by  the  legislature;  in  Montana,  the  legislature  largely  has 
limited  local  taxation  to  levies  on  property. 

Montana,  in  a  sense,  represents  a  "middle"  position  among 
the  fifty  states  in  terms  of  constitutional  provisions  on 
local  taxation.   On  the  one  hand,  the  Montana  Constitution, 
unlike  those  in  many  states,  docs  not  specifically  restrict 
the  property  tax  lev^'ing  powers  of  local  government  in 
terms  of  maximum  mill  levies.   On  the  other  hand,  neither 
does  the  Montana  document  directly  grant  any  taxing  powers 
to  local  government--something  that  is  done  in  a  few  states. 

In  one  area,  however,  the  Montana  Constitution  does  present 
a  relatively  rare  example  of  financial  restrictivenoss .   Ar- 
ticle XII,  Section  4  has  been  interpreted  to  prohibit  major 
forms  of  state  aid  to  local  governments.   The  Treasure  State 
now  ranks  near  the  bottom  among  the  fifty  states  in  terms  of 
per  capita  state  aid  to  counties  and  municipalities. 

The  Montana  Constitution,  like  those  of  most  other  states, 
also  limits  the  amount  of  debt  local  government  may  incur. 
The  Montana  provisions  impose  three  major  conditions  on 
county  and  municipal  debt: 

1.  Generally,  the  legislature  may  not  authorize  any 
city  or  town  to  incur  total  indebtedness  that  exceeds  5 
percent  of  the  assessed  value  of  the  property  within  the 
local  unit. 

2.  The  legislature  may  allow  municipalities,  with  the 
approval  of  their  voters,  to  exceed  the  5  percent  limitation 
to  construct  a  seiner  system  or  procure  a  water  supply. 
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3.   !Io  countv  may  incur  any  indebtedness  or  liability 
for  a  sinqle  purpose  in  an  anount  exceeding  $10,000  without 
the  approval  of  the  voters. 

The  last  of  those  three  conditions  has  been  widely  attacked 
as  unrealistic.   Other  state  constitutions  also  contain 
referendum  requirements  for  indebtedness,  but  few  seem  as 
restrictive  as  the  $10,000  limit. 


The  use  of  property  values 
common  in  state  constitutio 
for  critics.   There  appears 
property  value  is  a  poor  ba 
there  is  no  similar  agreemc 
Constitutional  debt  limitat 
are  criticized  because  of  t 
they  do  not  cover.   Revenue 
exempt  from  constitutional 
including  Montana. 


as  a  base  for  debt  limitation  is 
ns — and  also  is  a  common  target 

to  be  general  agreement  that 
sis  for  debt  limitations,  but 
nt  on  what  basis  would  be  best, 
ions,  such  as  Montana's,  also 
he   m.any  forms  of  indebtedness 

}:)onds,  for  example,  commonly  are 
debt  limitations  in  most  states. 


For  those  and  other  reasons,  many  observers  favor  taking 
local  government  debt  restrictions  out  of  the  constitution 
and  leaving  them  in  the  more  flexible  arena  of  statutory 
law. 


CIL^PTER  X 


MISCELLANIJOUS  PROVISIONS 


It  would  be  impossible  to  list  all  of  the  local  government 
issues  that  might  merit  the  attention  of  the  Constitutional 
Convention;  however,  a  few  are  of  enough  general  importance 
or  interest  to  require  mention. 

For  example,  there  is  some  support  for  constitutionally 
creating  a  state  office  of  local  government  affairs.   Most 
states  do  have  such  offices,  but  usually  they  trace  their 
beginnings  to  statutory  lav;,  not  the  constitution. 

State  constitutional  attention  sometimes  is  given  the  area 
of  apportionment  of  local  legislative  bodies.   The  Supreme 
Court  of  the  United  States  has  applied  its  "one  man,  one 
vote"  order  to  local  governments,  although  the  precise 
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applicability  of  the  doctrine  still  is  being  tested.   The 
present  Montana  Constitution  does  not  mention  municipal 
apportionment;  it  does,  however,  provide  for  division  of 
each  county  into  three  districts  v;ith  one  county  commis- 
sioner to  be  a  resident  of  each.   The  wording  of  the 
provision  on  commissioner  districts  raises  several  ques- 
tions, including  whether  it  should  be  in  the  constitution 
at  all. 

A  similar  question  nay  be  asked  about  several  sections  of 
the  Montana  Constitution  designed  to  protect  county  seats, 
and  another  provision  which  limits  pay  increases  for  county 
officials  during  their  terms  of  office.   The  latter  proviso 
has  created  a  situation  of  "unequal  pay  for  equal  work"  for 
members  of  boards  of  county  commissioners. 

One  of  the  more  confusing  aspects  of  the  present  local  gov- 
ernment provisions  is  the  range  of  terminology  used  to 
describe  local  government  units.   At  one  point  in  Montana's 
history,  for  example,  counties  apoeared  to  be  municipal 
corporations  because  of  unclear  constitutional  terminology, 
and  incorporated  cities  and  towns  still  are  constitutionally 
referred  to  by  more  than  a  half  dozen  terms.   More  precise 
terminology  would  reap  benefits  v/hen  courts  face  the  task 
of  interpreting  a  new  constitution. 
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CHAPTER  I 


LOCAL  GOVERNMENT  IN  MONTANA — AN  OVERVIEW 


INTRODUCTION 


Local  government  in  Montana  is  56  counties,  126  incorporated 
cities  and  towns  and  several  hundred  special  districts.   It 
is  about  2,350  elected  officials,  8,000  full-time  equivalent 
employees  and  a  monthly  payroll  of  around  $3.5  million.   Its 
annual  general  expenditures  rival  those  of  state  government.^ 

Local  government  is  the  municipal  swimming  pool,  the  county 
fair,  property  tax  bills  and  fire  districts.   It  is  the  city 
water  supply  and  the  county  road,  the  local  law  enforcement 
officer  and  the  public  health  officer. 

Local  government  is  the  incorporated  town  of  Bearcreek  with 
31  people  and  the  incorporated  city  of  Billings  with  61,581; 
it  is  Yellowstone  County  with  87,36  7  residents  and  Petroleum 
County  with  675.   It  is  the  lonesome  miles  of  dryland  farms 
and  the  crowded  blocks  of  urban  sprawl,  the  areas  of  rapid 
urbanization  and  the  areas  of  dwindling  population. 

More  than  anything  else,  local  government  in  Montana  is  di- 
verse in  structures  and  problems.   "Growing  pains"  are  being 
experienced  in  part  of  the  state  and  "shrinking  pains"  in 
much  of  the  rest.   If  Montana  is  not  yet  caught  up  in  the 
whirlpool  of  urban  decay,  it  is  being  tugged  by  the  currents. 
Examples  are  not  uncommon  of  intracity  rot  and  poorly  planned 
fringe  areas.   Overlapping  local  governments  in  urban  areas 
add  to  the  crush  of  property  tax  bills  and  diffuse  the  re- 
sponsibility for  action  or  inaction. 

On  the  other  hand,  much  of  the  rest  of  Montana  is  becoming 
more  sparsely  populated,  but  its  government  does  not  decrease 
correspondingly.   The  problems  created  by  a  static  or  de- 
creasing population  are  every  bit  as  great  as  those  caused  by 
urbanization,  but  they  often  seem  lost  in  a  governmental 
shuffle  obsessed  with  growth  and  its  problems.   Governmental 
structures  built  for  the  simpler  days  of  the  nineteenth  century 
are  unyielding  to  the  changes  of  the  twentieth  century.   By 
failing  to  bend  with  the  winds  of  change,  local  government  in 
Montana  threatens  to  be  uprooted  by  them. 

The  diversity  in  problems  of  local  government  stiffens  the 
challenge  of  providing  a  workable  constitutional  framework  for 
it.   The  Committee  for  Economic  Development  has  noted  that  the 
challenge  is  a  formidable  one: 
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LOCAL   GOVERNMENT    IN    MONTANA — AN    OVERVIEV\f 


It  is  time  for  the  citizens  of  the  50  states  to 
take  stock  of  their  systems  of  local  government 
in  relation  to  urgent  present  and  prospective 
needs.   This  involves  more  than  an  assessment 
of  current  performance.   It  also  demands  a 
judgment  of  future  capabilities  in  planning 
and  executing  activities  essential  to  healthy 
community  development.   As  we  approach  the 
twenty-first  century,  weaknesses  in  eighteenth 
and  nineteenth  century  forms  must  be  corrected — 
or  new  systems  created — if  local  government  is 
to  survive  as  a  vital  force. 2 

LOCAL  GOVERNMENT  AND  THE  MONTANA  CONSTITUTION 

Local  government  in  Montana  has  primarily  come  to  mean  counties, 
cities  and  towns.   Townships  exist  in  constitutional  theory, 
but  not  in  practice;  special  districts  abound  in  practice,  but 
have  no  specific  constitutional  authorization. 

For  the  purposes  of  this  report,  school  districts  will  not  be 
considered  a  part  of  local  government.   In  Montana,  these  dis- 
tricts are  distinct  from  local  government  units.   Unlike  the 
situation  in  some  other  states,  school  district  boundaries  in 
Montana  do  not  faithfully  correspond  to  the  boundaries  of 
municipalities  or  counties,  and  their  governing  bodies  are 
separately  elected. 

The  framework  for  local  government  is  provided  in  Article  XVI 
of  the  Constitution  with  other  references  scattered  through- 
out the  document.  Article  XVI  in  its  original  form  contained 
only  six  sections,  taking  up  only  one-and-a-half  pages  in  the 
sixty-five  page  document.  The  article  grew  out  of  a  Consti- 
tutional Convention  debate  that  has  been  called  "one  of  those 
peculiar  interludes  which  all  public  bodies  come  by  sooner  or 
later. "3 

In  the  course  of  the  argument,  all  the  rules 
which  had  hitherto  been  sacred  were  thrown 
overboard.   The  delegates  rose  in  wrath  against 
"legislation",  cut  the  committee  report  to  rib- 
bons, ignored  the  old  [1884]  constitution,  and 
ended  by  voting  like  party  hacks. '^ 

Since  that  debate  and  subsequent  adoption  of  the  local  govern- 
ment article  and  the  Constitution  itself,  more  than  sixty 
amendments  to  Article  XVI  have  been  proposed  in  the  legisla- 
ture. ^   Six  of  these  amendments  have  been  adopted;  two  of  the 
six  added  new  sections  to  the  article,  bringing  the  total  to 
eight  sections. 
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LOCAL  GOVERNMENT  IN  MONTANA — AN  OVERVIEW 


In  both  its  original  and  present  form,  the  local  government 
article  presents  a  study  in  contrast.   It  details  the  struc- 
ture of  county  government  but  almost  completely  fails  to 
mention  municipalities;  it  provides  for  the  location  of 
county  seats  but  leaves  unanswered  the  question  of  what 
powers  local  governments  have. 

Article  XVI  in  its  original  form  apparently  was  based  largely 
on  the  Colorado  Constitution.^   With  the  possible  exception 
of  a  1922  amendment  giving  the  legislature  broad  power  to 
provide  additional  forms  of  government,  the  article  in  its 
present  form  is  neither  imaginative  nor  innovative.   The  lo- 
cal governments  that  have  formed  under  the  article  are  not 
unlike  those  in  most  other  states,  supporting  the  notion  that 
local  government  structure  moved  West  with  the  frontier. 
Montana  provides  a  good  example  of  a  governmental  trend  cited 
in  an  Alaska  study: 

Well-known  and  understood  [local  government]  units 
were  established  in  new  territory  long  before 
statehood  came  about  in  most  western  areas,  and 
little  thought  was  given  to  the  possible  impact 
of  changing  times  and  place  upon  older  arrange- 
ments that  had  served  well  during  the  period  of 
colonization  and  formation  of  the  American 
nation. ^ 


Counties  in  Montana 


A  prime  example  of  the  trend  toward  standardization  mentioned 
above  is  county  government.   Every  state  in  the  United  States — 
except  Connecticut,  Rhode  Island  and,  depending  on  definition, 
Alaska — is  divided  into  counties  (Louisiana  calls  them 
parishes) .   But  the  counties  across  the  nation  vary  greatly 
in  number  per  state,  size  and  population. 

A  governmental  descendant  of  the  English  shire,  counties  tra- 
ditionally have  served  as  administrative  arms  of  the  state. 
The  county  gained  considerable  importance  as  a  unit  of  local 
government  in  the  South  and  West,  but  considerably  less  in 
New  England,  where  many  of  its  duties  were  assigned  to  "town" 
governments . 

Montana,  with  56  counties,  ranks  twenty-eighth  in  the  nation 
in  number  per  state. ^   In  terms  of  average  size  in  square 
miles,  Montana's  counties  are  among  the  largest  in  the  nation. ^ 
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LOCAL  GOVERNMENT  IN  MONTANA — AN  OVERVIEW 


The  Montana  Constitution  shows  a  preoccupation  with  counties 
in  contrast  to  other  units  of  local  government.   Five  of  the 
six  sections  in  the  original  Article  XVI  deal  exclusively 
with  counties--approving  the  existing  ones,  providing  for  new 
ones  and  for  county  seats  and  enumerating  county  officers. 

Every  part  of  the  state--with  the  exception  of  269  square 
miles  of  Yellowstone  National  Park--is  included  in  a  Montana 
county.   The  federal  court  has  held  that  exclusive  jurisdic- 
tion over  the  park  land  was  given  to  the  United  States  gov- 
ernment by  a  state  legislative  act  in  1891.10 


Montana  Counties — 1889  and  Now 


Counties  as  they  existed  when  the  concept  was  embraced  by 
Constitutional  Convention  delegates  in  1889  are  a  far  cry 
from  counties  in  modern-day  Montana.   In  1889,  the  state  was 
divided  into  only  sixteen  counties:   Beaverhead,  Cascade, 
Chouteau,  Custer,  Dawson,  Deer  Lodge,  Fergus,  Gallatin,  Jef- 
ferson, Lewis  and  Clark,  Madison,  Meagher,  Missoula,  Park, 
Silver  Bow  and  Yellowstone.   Population  of  those  sixteen 
units,  according  to  the  1890  census,  ranged  from  2,056  for 
Dawson  to  23,744  for  Silver  Bow.H 

Then  came  the  "county-busting"  movement  in  Montana.   By  19  00 
there  were  24  counties;  by  1910  there  were  28;  by  19  20  there 
were  54,  and  the  movement  ended  with  the  creation  of  Lake 
County  in  1923  and  Petroleum  County  in  1925  (see  Table  1) . 
The  new  counties — 31  from  1900  through  1920  —  came  with  the 
"honyockers"  to  the  eastern  Montana  plains;  most  of  the  home- 
steaders left  the  state  by  the  end  of  the  decade,  leaving 
behind  them  the  governmental  structure  as  an  unhappy  monument 
to  the  parched  promises  of  prosperity.   Almost  immediately, 
the  population  of  many  of  the  new  counties  began  to  sag. 
Some  of  them,  it  has  been  noted,  "must  have  been  losing  popu- 
lation before  they  got  their  courthouses  built. "^2 

The  population  decline  of  the  counties  can  be  shown  by  com- 
paring 1970  census  figures  with  those  of  1930,  the  first 
major  census  year  following  creation  of  the  last  of  the  56 
counties.   Of  the  56  counties,  32  actually  had  less  popula- 
tion in  1970  than  they  did  in  1930.   And  of  the  32  counties 
that  lost  population  in  that  40-year  period,  22  were  created 
since  1900  (see  Table  2). 
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LOCAL  GOVERNMENT  IN  MONTANA — AN  OVERVIEW 


A  comparison  of  county  population  figures  from  1960  to  19  70 
shows  similar  trends.   Forty-one  of  the  56  counties  are  los- 
ing population  and  only  15  are  gaining  (see  Table  3) .   Of 
the  10  most  populous  counties  in  the  state,  7  are  becoming 
even  more  populous;  of  the  20  least  populous  counties,  18 
are  losing  population. 

In  other  words,  the  "big"  counties — particularly  Cascade, 
Yellowstone,  Missoula,  Flathead,  Lewis  and  Clark  and  Gallatin-- 
are  becoming  bigger;  the  "small"  counties — especially  those 
east  of  the  Continental  Divide — are  becoming  smaller.   The 
same  rule  is  true  for  population  density:   people  are  becom- 
ing even  fewer  and  farther  between  in  the  sparsely  populated 
counties  and  even  closer  together  generally  in  the  more 
densely  populated  areas  (see  Table  4) . 

That  "two-way  stretch "--both  toward  and  away  from  population 
growth--can  be  seen  by  comparing  19  70  and  1890  population 
figures.   Indeed,  in  1970  there  were  seven  counties  with  more 
population  than  the  largest  county  had  in  189  0;  but  there  also 
were  seven  counties  smaller  in  population  than  any  of  the 
counties  existing  in  1890. 


Municipalities  in  Montana 

Municipalities  are  an  even  more  common  form  of  government  than 
counties.   Found  in  all  fifty  states,  the  modern  municipality 
is  an  outgrowth  of  the  Industrial  Revolution,  a  governmental 
unit  organized  to  deal  with  local  problems  resulting  from  ur- 
banization. 

The  local  government  article  of  the  Montana  Constitution  deals 
with  municipalities  almost  as  an  afterthought.   It  ranks  mu- 
nicipalities along  with  townships  and  precincts,  stating  in 
Article  XVI,  Section  6  that  the  legislature  may  provide  "for 
the  appointment  of  such  other  county,  township,  precinct  and 
municipal  officers  as  public  convenience  may  require...." 
Elsewhere,  the  Constitution  limits  municipal  debt  and  prohi- 
bits certain  state  interference  in  municipal  affairs. 

Montana  Municipalities — 1889  and  1970 

The  delegates  to  the  1889  Convention  could  not  have  been  to- 
tally unfamiliar  with  municipal  government.   Twenty 
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TABLE  1 
ORGANIZATION  OF  MONTANA  COUNTIES 


County         Organized 

County            Or 

rganized 

1. 

Beaverhead-^ 
Big  Horn-'-'^ 

1865 

27. 

Sanders 

1905 

1865 

2. 

Chouteau^  , 
Deer  Lodge 
Edgerton-^ 

1865 

28. 

Lincoln 

1909 

3. 

1865 

4. 

1865 

29. 

Musselshell 

1911 

(Changed  to  Lewis 

&  Clark  in  1867) 

30. 

Blaine 

1912 

5. 

Gallatin! 
Jefferson 
Madison 

1865 

31. 

Hill 

1912 

6. 

1865 

7. 

1865 

32. 

Big  Horn 

1913 

8. 

Missoula-'- 

1865 

33. 

Fallon 

1913 

34. 

Sheridan 

1913 

9. 

Meagher 
Vivion-^ 

1866 
1866 

35. 

Stillwater 

1913 

36. 

Mineral 

1914 

10. 

Dawson 

1869 

37. 

Richland 

1914 

38. 

Toole 

1914 

11. 

Custer 

1877 

39. 

Wibaux 

1914 

12. 

Silver  Bow 

1881 

40. 

Phillips 

1915 

41. 

Prairie 

1915 

13. 

Yellowstone 

1883 

42. 

Carter 

1917 

14. 

Fergus 

1885 

43. 

Wheatland 

1917 

15. 

Cascade 

1887 

44. 

Garfield 

1919 

16. 

Park 

1887 

45. 

Glacier 

1919 

46. 

McCone 

1919 

17. 

Flathead 

1893 

47. 

Pondera 

1919 

18. 

Granite 

1893 

48. 

Powder  River 

1919 

19. 

Ravalli 

1893 

49. 

Roosevelt 

1919 

20. 

Teton 

1893 

50. 

Treasure 

1919 

21. 

Valley 

1893 

51. 

Daniels 

1920 

22. 

Carbon 

1895 

52. 

Golden  Valley 

1920 

23. 

Sweet  Grass 

1895 

53. 

Judith  Basin 

1920 

54. 

Liberty 

1920 

24. 

Broadwater 

1897 

55. 

Lake 

1923 

Daly  (Deer  Lodge)  '* 

1901 

25. 

Powell 

1901 

56. 

Petroleum 

1925 

26. 

Rosebud 

1901 

(Continued) 
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TABLE  1 
(Continued) 


Beaverhead,  Big  Horn,  Chouteau,  Deer  Lodge,  Edgerton, 
Gallatin,  Jefferson,  Madison  and  Missoula  counties 
were  accepted  or  established  by  the  first  Montana 
Territorial  Legislature  meeting  at  Bannack  in  1864- 
1865. 

Big  Horn  County  later  became  Dawson  and  Custer  counties; 
a  separate  county  named  Big  Horn  was  again  formed  in 
1913. 

Vivion  was  created  by  the  second  extraordinary  session 
of  the  Montana  Territorial  Legislature  with  county 
seat  first  at  Kercheval  City,  later  at  Smithton.   The 
acts  of  the  session  in  which  Vivion  was  created  were 
later  annulled  by  Congress;  area  later  was  created  as 
Musselshell  County. 

In  1901,  the  legislature  passed  a  law  changing  the 
name  of  Deer  Lodge  County  to  Daly  County.   However, 
the  Supreme  Court  held  that  such  a  law  was  special 
legislation  and  was  prohibited  by  the  Montana  Consti- 
tution.  See  Sackett  v.  Thomas,  25  Mont.  266,  64 
P.  503  (1901). 


Sources:   Ralph  E.  Owings,  Montana  Directory  of  Public  Affairs 
1864-1955   (Ann  Arbor:  Edwards  Brothers,  Inc.,  1956),  p.  62. 
Also  Montana  State  University  (now  University  of  Montana) ,  The 
Montana  Almanac  1959-60  (Missoula:  Montana  State  University 
Press,  1958),  p.  143,  and  copies  of  Montana  Water  Resources 
Board  records,  compiled  in  October  1967,  and  on  file  in  Mon- 
tana Historical  Society  Library,  Helena.   In  above  table,  coun- 
ties are  listed  alphabetically  under  various  years. 
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TABLE  2 
COMPARISON  OF  197  0  and  193  0  POPULATION  OF  MONTANA  COUNTIES 


County 


1970 
Pop- 


1930 
Pop. 


County 


1970 
Pop. 


1930 
Pop- 


Beaverhead       8,187    6,654 

3ig  Horn        10,057    8,543 

Blaine  6,727  9,006 
Broadwater  2,526  2,738 
Carbon  7,080  12,571 
Carter  1,956  4,136 
Cascade         81,804   41,146 

Chouteau  6,473  8,635 
Custer          12,174   11,242 

Daniels  3,083  5,553 
Dawson          11,269    9,881 

Deer  Lodge  15,652  16,293 
Fallon  4,050  4,568 
Fergus  12,611  16,531 
Flathead        39,460   19,200 

Gallatin        32,505   16,124 

Garfield  1,796  4,252 
Glacier         10,783    5,297 

Golden  Valley  931  2,126 
Granite  2,737  3,013 
Hill            17,358   13,775 

Jefferson        5,238    4,133 

Judith  Basin  2,667  5,238 
Lake            14,445    9,541 

Lewis  &  Clark   33,281   18,224 

Liberty          2,359    2,198 

Lincoln         18,063    7,089 

McCone           2,875    4,790 

Madison  5,014  6,323 
Meagher  2,122  2,272 
Mineral          2,958    1,626 

Missoula        58,263   21,782 

Musselshell  3,734  7,242 
Park            11,197   10,922 

Petroleum  675  2,045 
Phillips  5,386  8,208 
Pondera  6,611  6,964 
Powder  River  2,862  3,909 
Powell           6,660    6,202 

Prairie  1,752  3,941 
Ravalli         14,409   10,315 

Richland         9,837    9,633 

Roosevelt  10,365  10,672 
Rosebud  6,032  7,347 
Sanders          7,093    5,692 

Sheridan  5,779  9,869 
Silver  Bow  41,981  56,969 
Stillwater  4,632  6,253 
Sweet  Grass  2,980  3,944 
Teton            6,116    6,068 

Toole  5,839  6,714 
Treasure  1,069  1,661 
Valley          11,471   11,181 

Wheatland  2,529  3,751 
Wibaux  1,465  2,767 
Yellowstone     87,367   30,785 

Sources:    U.S.  Department  of  Commerce,  Bureau  of  the  Census, 
1970  Census  of  Population;  Number  of  Inhabitants;   Montana 
(Washington:   U.S.  Government  Printing  Office,  1970),  p.  12, 
and  U.S.  Department  of  Commerce,  Bureau  of  the  Census,  Fifteenth 
Census  of  the  United  States,  Vol.  1  (Washington:  U.S.  Government 
Printing  Office,  1930),  pp.  634-635.   Counties  underlined  are 
those  that  gained  population  between  1930  and  1970. 
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TABLE  4 


DENSITY  OF  POPULATION  OF  MONTANA  COUNTIES 


Percentage 

Percentage 

County 

Pop. Per 

Pop.  +  or  - 

County 

Pop. Per 

Pop.  +  or 

Sq.Mile 

Since  1960 

Sq.Mile 

Since  1960 

Petroleum 

0.4 

-24.5 

Sanders 

2.6 

3.1+ 

Garfield 

0.4 

-  9.3 

Stillwater 

2.6 

-16.2 

Carter 

0.6 

-21.5 

Teton 

2.7 

-16.2 

Golden  Valley 

0.8 

-22.6 

Powell 

2.9 

-  4.9 

Powder  River 

0.9 

15.2+ 

Fergus 

3.0 

-10.0 

Meagher 

0.9 

-18.9 

Toole 

3.0 

-26.1 

Phillips 

1.0 

-10.6 

Custer 

3.2 

-  8.0 

Prairie 

1.0 

-24.4 

Jefferson 

3.2 

21.9+ 

McCone 

1.1 

-13.4 

Carbon 

3.4 

-14.9 

Treasure 

1.1 

-20.5 

Sheridan 

3.4 

-10.5 

Rosebud 

1.2 

-  2.5 

Glacier 

3.6 

-  6.8 

Judith  Basin 

1.4 

-13.5 

Pondera 

4.0 

-13.6 

Madison 

1.4 

-  3.8 

Park 

4.3 

-15.0 

Beaverhead 

1.5 

13.8  + 

Roosevelt 

4.3 

-11.6 

Blaine 

1.6 

-16.9 

Richland 

4.7 

-  6.3 

Chouteau 

1.6 

-11.9 

Dawson 

4.8 

-  8.5 

Granite 

1.6 

-  9.2 

Lincoln 

4.9 

44.1+ 

Liberty 

1.6 

-10.1 

Hill 

5.9 

-  6.9 

Sweet  Grass 

1.6 

-  9.4 

Ravalli 

6.0 

16.8  + 

Wibaux 

1.6 

-13.7 

Flathead 

7.7 

19.7  + 

Wheatland 

1.8 

-16.4 

Lewis  and 

Big  Horn 

2.0 

0.5+ 

Clark 

9.6 

18.8+ 

Musselshell 

2.0 

-23.6 

Lake 

9.7 

10.2+ 

Broadwater 

2.1 

-  9.9 

Gallatin 

12.9 

24.8  + 

Daniels 

2.1 

-17.9 

Deer  Lodge 

21.2 

-16.0 

Valley 

2.3 

-32.8 

Missoula 

22.3 

30.5+ 

Mineral 

2.4 

-  2.6 

Cascade 

30.7 

11.4+ 

Fallon 

2.5 

1.3  + 

Yellowstone   33.1 

10.6+ 

Silver  Bow 

58.7 

-  9.6 

Source:   U.S.  Department  of  Commerce,  Bureau  of  the  Census, 
1970  Census  of  Population;  Number  of  Inhabitants:   Montana 
Iwashington:  U.S.  Government  Printing  Office,  1970),  p.  12. 
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TABLE  3 
197  0  POPULATION  OF  MONTANA  COUNTIES  COMPARED  TO  1960  POPULATION 


1970 

Percentage 

1970 

Percentage 

County 

Pop. 

+  or  - 

Since 

1960 

County 

Pop. 

+  or  - 

Since 

1960 

Petroleum 

675 

-24.5 

Chouteau 

6,473 

-11.9 

Golden  Valley 

931 

-22.6 

Pondera 

6,611 

-13.6 

Treasure 

1,069 

-20.5 

Powell 

6,660 

-  4.9 

Wibaux 

1,465 

-13.7 

Blaine 

6,727 

-16.9 

Prairie 

1,752 

-24.4 

Carbon 

7,080 

-14.9 

Garfield 

1,796 

-  9.3 

Sanders 

7,093 

3.1+ 

Carter 

1,956 

-21.5 

Beaverhead 

8,187 

13.8+ 

Meagher 

2,122 

-18.9 

Richland 

9,837 

-  6.3 

Liberty 

2,359 

-10.1 

Big  Horn 

10,057 

0.5+ 

Broadwater 

2,526 

-  9.9 

Roosevelt 

10,365 

-11.6 

Wheatland 

2,529 

-16.4 

Glacier 

10,783 

-  6.8 

Judith  Basin 

2,667 

-13.5 

Park 

11,197 

-15.0 

Granite 

2,737 

-  9.2 

Dawson 

11,269 

-  8.5 

Powder  River 

2,862 

15.2+ 

Valley 

11,471 

-32.8 

McCone 

2,875 

-13.4 

Custer 

12,174 

-  8.0 

Mineral 

2,958 

-  2.6 

Fergus 

12,611 

-10.0 

Sweet  Grass 

2,980 

-  9.4 

Ravalli 

14,409 

16.8  + 

Daniels 

3,083 

-17.9 

Lake 

14,445 

10.2+ 

Musselshell 

3,734 

-23.6 

Deer  Lodge 

15,652 

-16.0 

Fallon 

4,050 

1.3  + 

Hill 

17,358 

-  6.9 

Stillwater 

4,632 

-16.2 

Lincoln 

18,063 

4  4.1+ 

Madison 

5,014 

-  3.8 

Gallatin 

32,505 

24.8  + 

Jefferson 

5,238 

21.9+ 

Lewis 

Phillips 

5,386 

-10.6 

and  Clark 

33,281 

18.8+ 

Sheridan 

5,779 

-10.5 

Flathead 

39,460 

19.7  + 

Toole 

5,839 

-26.1 

Silver  Bow 

41,981 

-  9.6 

Rosebud 

6,032 

-  2.5 

Missoula 

58,263 

30.5+ 

Teton 

6,116 

-16.2 

Cascade 

81,804 

11.4+ 

Yellowstone 

87,367 

10.6+ 

Source:   U.S.  Department  of  Commerce,  Bureau  of  the  Census, 
1970  Census  Number  of  Inhabitants:   Montana  (Washington:  U.S, 
Government  Printing  Office,  1970),  p.  12. 
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incorporated  cities  were  listed  in  the  1890  census,  topped 
by  Helena  with  a  boom- town  population  of  13,834.1-^ 

Like  county  governments,  municipalities  multiplied  like 
prairie  rabbits  from  1900  to  1920.   In  1900,  Montana  showed 
a  modest  27  incorporated  cities  and  towns;  by  1920,  the  num- 
ber had  burgeoned  to  110  (see  Table  5) .   Many  of  the  new 
incorporations  may  have  been  spurred  by  a  desire  to  obtain 
a  water  supply; 14  at  any  rate,  many  of  the  new  towns,  like 
the  new  counties,  were  settlements  on  the  prairies  of  eastern 
Montana — towns  that  shared  the  hopes  and  the  later  heartbreak 
of  the  "honyockers. "   The  prairie  towns,  notes  Montana  his- 
torian K.  Ross  Toole,  were  of  a  different  breed: 

These  communities  were  not  marked  by  the  saloons 
of  the  cow  town  or  by  riotous  living.   They  were 
built  around  the  grain  elevator,  the  depot,  and 
the  bank.   They  usually  had  one  street,  one  small 
school  with  the  invariable  bell,  and  one  church. 
There  were  no  trees,  no  hedges,  and  no  grass. 
Sometimes  there  was  a  community  hall,  but  usually 
the  church  served  a  dual  purpose.   These  towns 
were  grimly  utilitarian.   Their  only  character 
was  the  stuff  of  utility.   They  were  neither  bad 
nor  good;  they  were  merely  useful.   And  between 
towns  it  was  miles  and  miles  across  faceless 
country. 15 

After  1920,  the  number  of  new  incorporated  municipalities 
dipped  sharply  and  only  2  were  added  to  the  list  in  the  last 
decade.   In  1970,  there  were  126  active  municipalities,  rang- 
ing in  population  from  31  in  Bearcreek  to  61,581  in  Billings 
(see  Table  6) .   Twenty-four  of  the  active  municipalities  had 
populations  that  have  fallen  below  300 — the  minimum  number 
required  for  incorporation  in  the  first  place. 

Although  municipalities  supposedly  are  formed  to  deal  with 
the  problems  of  urbanization,  only  37  of  the  126  in  Montana 
are  gaining  population.   Only  2  of  the  24  with  less  than  300 
residents  grew  from  1960  to  19  70;  11  of  the  44  towns  of  from 
300  to  1,000  showed  gains;  9  of  the  26  cities  between  1,000- 
2,000  gained  population,  and  only  9  of  the  24  cities  from 
2,000  to  10,000  grew.   Only  for  cities  of  more  than  10,000 
population  did  the  majority  grow  since  1960;  6  of  the  8 
showed  increases  ranging  from  3.7  percent  in  Kalispell  to 
39.7  percent  in  Bozeman  (see  Table  6). 
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TABLE  5 
INCORPORATION  OF  MONTANA  MUNICIPALITIES 


1870  Census 

1S64  Virginia  Cityl 

1864  Bannack  Cltyl<3 

1864  Nevada  Cityl.i 

1867  Helena! 

1880  Census 

1874  Bozeman^ 

1874  Buttel 

1890  Census 


rB9T 
1883 
1885 
1885 
1887 
1888 
1888 
1888 
1889 
1889 
1889 
1890 
1890 


Fort  Benton^ 

Missoula^ 

Dillonl 

Blllingsl 

Miles  City2 

Great  Falls^ 

Anaconda^ 

w.  Sulphur  Springs' 

Red  Uxige2 

Livingston2 

Deer  Lodged 

Philipsburg2 

Walkerville^ 

Townsend2 


1900  Census 

1891  Havre'' 

1891  Neihart2 

1892  Kalispell^ 
1891  Sheridan^ 
1894  Hamilton^ 
1899  Stevensville 

Victor^ 


1910 

Census 

1461 

Lewi St own 

1901 

Chinook 

1901 

Pony^ 

1902 

Big  Timber 

1902 

Glasgow 

1902 

Glendive 

1902 

Twin  Bridges 

1904 

Whitehall 

1905 

Bearcreek 

1905 

Whitefish 

1906 

Belgrade 

1906 

Joliet 

1907 

Belt 

1907 

Bridger 

1907 

Columbus 

1907 

Eureka 

1910 

Census  (cont.) 

iio1 

Plains 

1908 

Forsyth 

1908 

Harlowton 

1908 

Laurel 

1909 

Columbia  Falls 

1909 

Conrad 

1909 

Culbertson 

1909 

Libby 

1909 

Malta 

1909 

Roundup 

1909 

Poplar 

1910 

Harlem 

1910 

Moore 

1910 

Thompson  Falls 

1910 

Three  Forks 

1910 

Poison 

1910 

Shelby 

1910 

Terry 

1910 

Chester 

1920 

Census 

1911 

Cascade 

1911 

Wibaux 

1911 

Hardin 

1911 

Sidney 

1911 

Manhattan 

1911 

Stanford 

1911 

Baker 

1911 

Boulder 

1911 

Cut  Bank 

1912 

Froraberg 

1912 

Plentywood 

1913 

Clyde  Park 

1913 

Choteau 

1913 

Me  Is  tone 

1914 

Ekalaka 

1914 

Fairview 

1915 

Froid 

1915 

Geraldine 

1915 

Grass  Range 

1915 

Medicine  Lake 

1915 

Denton 

l')15 

Big  Sandy 

1916 

Hysham 

1)16 

Westby 

1916 

Israay 

1916 

Outlook 

1  )16 

Plevna 

1  '16 

Winnett 

l'>16 

Darby 

l'>17 

Lima 

1920 

Census  (cont.) 

I9l7 

Scobey 

1917 

Ryegate 

1917 

Troy 

1918 

Hinghan 

1918 

Nashua 

1918 

Saco 

1918 

Winifred 

1918 

Wolf  Point 

1920 

Alberton 

1920 

Hobson 

1920 

Lavina 

1920 

Dodson 

Antelope^ 
Geyser^ 

Judith  Gap 

Lambert^ 

Ronan 

Valier 

1930 

Census 

lSi3 

Sweet  GrassJ 

1923 

Sunburst 

1926 

Kevin 

1927 

East  Helena 

1927 

Lodge  Grass 

1928 

Opheim 

1929 

Hot  Springs 

1929 

Circle 

Bainville 

Broadview 

Browning 

1940 

Census 

1935 

Dutton 

1938 

St.  Ignatius 

1950  Census 
1940  Foirfield 
194  5  Drumraond 
194  6  Broadus 

1948  Superior 

1949  Richey 

1960  Census 

1951  Jordan 
1953  Brockton 

1955  Flaxville 

1956  Ennis 

1970  Census 

1966  Rexford 

1966  West  Yellowstone 


1.  Incorporated  by  special  act  of  the  legislature. 

2.  Incorporated  under  second  general  municipal  incorporation  statute. 
3-  Inactive  or  disincorporated. 

Source;   Dale  A,  Harris,  Handbook  for  Montana  Municipal  Officers,  University  of  Montana  Bureau  of 
Government  Research,  Publication  No.  8  (Missoula:  The  Bureau,  1^69),  pp.  IX-1  and  IX-2,  and  Montana, 
Office  of  State  Examiner,  "List  of  Incorp<'rated  Cities  and  Towns  in  Montana,"  mimeographed,  available 
at  State  Historical  Society  Library,  Helena.   Municipalities  are  listed  under  the  federal  census  in 
which  they  first  appeared  as  incorporated  cities  or  towns. 
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TABLE    6 
197  0    POPULATION    OF    MONTANA   MUNICIPALITIES    AND    CHANGE    SINCE    1960 


Miinicipality 


1970 
Pop. 


Percentage 

Change 

1960-70 


Municipality 


1970 
Pop. 


Percentage 

Change 

1960-70 


1 .  jearcreek 

2 .  Ismay 

3.  Neihart 

4.  Broadview 

5.  Virginia  City. 

6.  Outlook 

7.  Judith  Gap. . . . 

8 .  Lavina 

9.  Grass  Range. . . 

10.  Flaxville 

11.  Plevna 

12.  Winifred 

13.  Hobson 

14 .  Dodson 

15.  Bainville 

16 .  Moore 

17.  Melstone 

18.  Rexford 

19.  Clyde  Park. . . . 

20.  Kevin 

21.  Ryegate 

22.  Hinghara 

23.  Winnett 

24.  Westby 

25.  Opheim 

26.  Froid 

27.  Lima 

28.  Saco 

29.  Albertson 

30.  Fromberg 

31 .  Geraldine 

32.  Hysham 

33.  Richey 

34.  Medicine  Lake. 

35.  Denton 

36.  Brockton 

37.  Joliet 

38.  Dutton 

39.  Drummond 

40.  Ennis 

41.  Stanford 

42 .  Nashua 

43.  Jordan 

44.  Darby 

45.  Sunburst 

46.  Twin  Bridges.. 

47.  Sheridan 

48.  Fairfield 

49.  Wibaux 

50.  Valier 

51.  Belt 

52.  Ekalaka 

53.  Hot  Springs. . . 

54 .  Cascade 

55.  Bridger 

56.  W.  Yellowstone 

57 .  Broadus 

58.  Lodge  Grass... 

59.  Manhattan 

60.  Culbertson. 

61.  Big  Sandy 

62.  Stevensville. . 

63.  Terry 


31 -49.2  64. 

40 -32.2  65. 

109 -27.3  66. 

123 -23.1  67. 

149 -23.2  68. 

153 -32.3  69. 

160 -13.5  70. 

169 -20.3  71. 

181 -18.5  72. 

185 -29.4  73. 

189 -28.1  74. 

190 -13.6  75. 

192 -  7.2  76. 

196 -37.4  77. 

217 -23.9  78. 

219 1.4+  79. 

227 -14.7  80. 

243 81. 

244 -  3.G  82. 

250 -33.3  83. 

261 -16.9  84. 

262 3.1+  85. 

271 -24.7  86. 

287 -  7.1  87. 

306 -33.0  88. 

330 -21.1  89. 

351 -11.6  90. 

356 -27.3  91. 

363 2.0+  92. 

364 -  0.8  93. 

370 1.6+  94. 

373 -24.5  95. 

389 -19.0  96. 

393 -13.1  97. 

398 -  2.9  98. 

401 9.3+  99. 

412 -  8.8  100. 

415 -17.7  101. 

494 -14.4  102. 

501 -  4.6  103. 

505 -17.9  104. 

513 -35.6  105. 

529 -  5.0  106. 

538 35.2+  107. 

604 -31.5  108. 

613 20.4+  109. 

636 18.0+  110. 

638 -15.2  111. 

644 -15.9  112. 

651 -10.1  113. 

656 -13.3  114. 

663 -10.2  115. 

664 13.  5+  116. 

714 18.2+  117. 

717 -13.0  118. 

756 119. 

799 27.2+  120. 

806 17.3+  121. 

816 -  8.2  122. 

821 -10.7  123. 

827 -13.3  124. 

829 5.7+  125. 

870 -23.7  126. 


St.  Ignatius 

Chester 

Fairview 

Circle 

Superior 

Whitehall 

Troy 

Pla  ins 

Harlem 

Waikerville 

Philipsburg 

Columbus 

Three  Forks 

Eureka 

w.  Sulphur  Springs. 

Belgrade 

Boulder 

Ronan. . .  

Thompson  Falls 

Townsend 

Harlowton 

Poplar 

Scobey 

Choteau 

Big  Timber 

East  Helena 

Browning 

Chinook 

Red  Lodge 

Fort  Benton 

Forsyth 

Roundup 

Malta 

Plentywood 

Poison 

Hamilton 

Baker 

Columbia  Falls 

Hardin 

Conrad 

Wolf  Point 

Shelby 

Libby 

Whitefish 

Cut  Bank 

Deer  Lodge 

Laurel 

Sidney 

Dillon 

Glasgow 

Glendive 

Lewistown 

Livingston 

Miles  City 

Anaconda 

Kalispell 

Havre 

Bozeman 

Helena 

Butte 

Missoula 

Great  Falls 

Billings 


. ..925. 
. . .936. 
. . .956. 
. . .964. 
...993. 
. .1035. 
.  .1046. 
. .1046. 
. .1094. 
. .1097. 
..1128. 
..1173. 
..1188. 
..1195. 
..1200. 
..1307. 
..1342. 
..1347. 
.  .1356. 
..1371. 
..1375. 
..1389. 
. .1486. 
..1586. 
. .1592. 
. .1651. 
..1700. 
..1813. 
..1844. 
..1863. 
.  .1873. 
..2116. 
..2195. 
.  .2381. 
..2464. 
..2499. 
. .2584. 
..2652. 
..2733. 
..2770. 
..3095. 
..3111. 
..3286. 
. .3349. 
. .4004. 
..4306. 
. .4454. 
..4543. 
. .4548. 
..4700. 
. .6305. 
. .6437. 
..6883. 
..9023. 
..9771. 
.10526. 
.10558. 
.18670. 
.22730. 
.23368. 
.29497. 
.60091. 
.61581. 


-  1. 
-19. 

-  5. 
-13, 
-20. 


15.3+ 
22.3+ 


-13. 

-24. 

1. 

-  8. 
2. 

-  2. 
-21. 


7 

5 

9+ 

4 

3+ 

8 

0 


23.7+ 
-  3.7 
1.0  + 
6.4  + 


-10 
-20 
-11 
-13 
-19 

-  4 
10.8 

-15.5 
-22.1 
-19.1 

-  1.3 

-  7.8 
-25.5 

-  2.0 


12.3  + 
6.5+ 
1.0+ 
9.3+ 

24.4+ 

-  2.0 
3.9  + 

-13.7 
-22.6 
16.2+ 
13.0+ 
-11.8 

-  8.0 

-  3.2 

-  0.5 

23.3  + 
-26.5 
-10.7 
-13.1 
-16.4 

-  6.6 
-18.9 

3.7  + 

-  1.7 
39.7  + 

12.4  + 
-16.2 

8.9+ 

8.8+ 

16.5+ 


Source:   U.S.  Department  of  Commerce,  Bureau  of  the  Census,  1970  Census  of  Population- 
Number  of  Inhabitants:  Montana  (Washington:  U.S.  Government  Printing  office,  19'70)  ,  p!  10. 
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In  total,  the  population  of  incorporated  municipalities  in 
Montana  grew  only  6,009  from  1960  to  1970 — from  398,665  to 
404,674.   That  growth  was  less  than  2  percent--even  less 
than  the  exceedingly  modest  statewide  growth  rate  of  2.9  per- 
cent.  But  at  the  same  time  that  the  population  of  the  126 
incorporated  municipalities  increased  only  6,009,  the  state's 
urban  population  (places  with  more  than  2,500  people)  in- 
creased 32,219--or  9.5  percent.   A  total  of  53.4  percent  of 
the  state's  population  now  is  classified  as  urban,  compared 
with  50.2  percent  in  1960  and  43.7  percent  in  1950.16 


Urban  But  Not  Incorporated 

Part  of  that  urban  growth  is  occurring  on  the  fringes  of 
cities  and  towns--within  their  shadows  but  not  within  their 
boundaries.   The  1970  census  lists  nine  unincorporated 
"places"  with  more  than  1,000  residents  on  the  outskirts  of 
the  following  municipalities: 

Missoula — Missoula  South,  4,886;  Missoula  West,  9,148; 
Rattlesnake,  1,492. 

Butte — Centerville-Dublin  Gulch,  2,284;  Floral  Park, 
5,113;  McQueen-East  Butte,  1,084;  Silver  Bow  Park,  5,524. 

Havre — Havre  North,  1,073. 

Great  Falls — Malmstrom,  8,374.1'' 

The  19  71  Commercial  Atlas  &  Marketing  Guide  lists  eleven  un- 
incorporated Montana  places  with  more  than  1,000  population: 

Billings — Billings  Heights,  2,500. 

Great  Falls — Black  Eagle,  2,200. 

Butte — Centerville,  1,200;  Floral  Park,  5,113;  McGlore 
Heights,  1,000;  Silver  Bow  Park,  5,524. 

Kalispell — Evergreen,  2,000. 

Missoula — Missoula  Southwest,  3,900;  Orchard  Homes, 
2,200;  Rattlesnake,  1,492. 


Havre — North  Havre,  1,073.18 
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The  growth  of  unincorporated  fringe  areas  also  is  suggested 
by  the  fact  that  the  urban  population  of  Missoula  County  in- 
creased by  40.8  percent  from  1960  to  1970,  yet  the  City  of 
Missoula  increased  by  only  8.9  percent;  the  urban  population 
of  Flathead  County  jumped  by  26  percent,  yet  the  major  city 
of  Kalispell  grew  only  by  3.7  percent.   The  urban  population 
of  Cascade  County  increased  by  23  percent;  yet  the  City  of 
Great  Falls  grew  by  only  8.8  percent. ^9 

Montana  is  said  to  have  161  places  with  more  than  300  persons, 
yet  only  102  of  these  are  incorporated. ^0  Thus,  59  places 
could  be  incorporated  but  aren't;  they  all  are  larger  than  24 
towns  that  are  incoroorated,  and  at  least  9  of  them  have  more 
than  1,000  population.  Clearly,  all  of  Montana's  urban  popu- 
lation— especially  the  fast-growing  portions — is  not  included 
within  the  corporate  limits  of  municipalities. 


Townships  in  Montana 

If  it  is  true  that  local  government  forms  moved  West  with  the 
frontier,  townships  must  have  been  playing  hopscotch  when  they 
reached  Montana.   Townships  are  provided  for  in  the  Montana 
Constitution,  but  actual  organization  of  the  essentially  rural 
form  of  government  leaped  over  the  state's  boundaries. 

Although  the  Census  Bureau  reports  townships  in  twenty-one 
states,  2-^  only  those  in  Michigan,  New  Jersey,  New  York, 
Pennsylvania  and  Wisconsin  are  said  to  perform  many  signifi- 
cant functions. ^^   In  general,  the  township  seems  to  be 
viewed  as  a  unit  with  little  promise  for  solving  the  increas- 
ingly complex  problems  of  local  government. 

The  Montana  Constitution  [Art.  XVI,  Sec.  6]  allows  the  legis- 
lature to  provide  for  the  election  or  appointment  of  township 
officers,  and  states  [Art.  VIII,  Sec.  20]  that  two  justices  of 
the  peace  shall  be  elected  in  each  "organized  township."   Local 
laws  concerning  townships  are  prohibited  [Art.  V,  Sec.  35]  and 
township  indebtedness  is  limited  [Art.  XIII,  Sec.  6]. 

The  legislature  has  authorized  county  commissioners  to  divide 
counties  into  townships  and  has  specified  that  two  justices 
of  the  Deace  and  two  constables  are  the  officers  of  each 
township. 23   The  status  of  the  township  in  Montana,  however, 
is  best  indicated  by  the  fact  that  no  one  apparently  has  taken 
the  time  to  determine  how  many  townships  actually  have  been 
organized  in  the  state.   The  township  in  modern  Montana  exists 


-31- 


LOCAL  GOVERNMENT  IN  MONTANA — AN  OVERVIEW 


as  an  election  district  for  justices  of  the  peace  and  con- 
stables only,  despite  the  specific  provisions  made  for  it  in 
the  1889  Constitution.   The  township's  present  limited  func- 
tions— if  those  functions  are  to  be  retained — could  be  handled 
easily  on  a  county  level. 

Special  Districts  in  Montana 

Ironically,  the  fastest-growing  form  of  local  government  in 
Montana  is  not  even  specifically  mentioned  in  the  1889  Con- 
stitution. 

The  government  form  is  the  special  district — governmental 
units  which  "possess  substantial  fiscal  and  administrative 
independence  and  are  not  merely  parts  of  other  governments. "24 
The  1967  Census  of  Governments  found  21,264  such  districts 
in  the  United  States,  located  in  every  state  but  Alaska  and 
well  above  the  18,323  such  districts  counted  in  the  previous 
census  in  1962.25 

In  Montana,  the  1967  census  counted  209  special  districts,  up 
from  192  in  1962  and  174  in  1957.   Included  in  the  209  were 
2  county  water  districts;  23  drainage  districts;  6  housing 
authorities;  52  irrigation  districts;  58  public  cemetery  dis- 
tricts; 6  public  hospital  districts;  61  soil  and  water  con- 
servation districts,  and  1  television  district. 26   as  will  be 
noted  later,  other  sources  may  compute  different  totals  of 
special  districts,  depending  on  how  such  districts  are  defined. 

The  important  point,  however,  is  that  such  districts  are  grow- 
ing in  number  both  nationally  and  statewide,  and  that  the 
growth  is  attributed,  at  least  in  part,  to  the  inability  of 
municipalities  and  counties  to  provide  for  the  changing  needs 
of  society. 


CHANGING  THE  CONSTITUTIONAL  PROVISIONS 


Nearly  fifty  years  ago,  a  national  authority  on  local  govern- 
ment saw  in  Montana  "an  unusual  amount  of  keen,  level-headed 
and  untrammeled  thinking  on  questions  of  local  government. " 27 
That  assessment  by  Dr.  A.  R.  Hatton  of  the  National  Municipal 
League  came  near  the  end  of  a  somewhat  abortive  local  govern- 
ment reform  movement  in  Montana--a  movement  that  is  seen  today 
only  in  remnants  of  theory  rather  than  in  fruits  of  practice. 
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The  Constitutional  Convention  will  furnish  the  supreme  test 
concerning  whether  such  "keen,  level-headed  and  untranmeled 
thinking"  still  exists.   Certainly  the  problems  of  local  gov- 
ernment in  Montana  are  even  more  severe  than  they  were  in  the 
1920s  when  Dr.  Hatton  praised  the  state.   And  other  states 
cannot  be  depended  upon  to  provide  answers  to  local  government 
problems  in  Montana. 

The  reason  is  two- fold:   First,  no  other  state  seems  to  have 
solved  its  problem  of  local  government  and,  second,  even  if 
it  had,  there  is  no  reason  to  believe  that  such  a  solution 
would  be  applicable  in  Montana  or  any  other  state.   Therefore, 
experiences  of  other  states  are  cited  in  this  report  as  pit- 
falls to  be  avoided  as  much  as  examples  to  be  followed. 

Two  recent  studies  have  assessed  the  Montana  constitutional 
provisions  for  local  government.   The  Montana  Constitution 
Revision  Commission  subcommittee  on  local  government  found: 

An  urgency  for  change  in  constitutional  provi- 
sions and  legislative  procedures  if  local 
governments  in  Montana  are  to  be  able  to  freely 
use  a  variety  of  arrangements  and  devices  and 
depend  on  adequate  power  and  resources  to  meet 
current  and  future  local  needs. 28 

Similarly,  the  Montana  Legislative  Council  recommended  substan- 
tial changes  in  Article  XVI  "to  introduce  additional  flexi- 
bility into  present  provisions ." ^^ 

The  Revision  Commission,  although  not  endorsing  specific 

draft  language,  concluded  that  the  Montana  Constitution  should; 

(1)  Continue  the  present  authorization  to  the 
legislature  to  provide  optional  forms  of  gov- 
ernment for  counties,  cities,  and  towns  or 
for  any  of  these  units  of  local  government  in 
a  consolidated  organization. 

(2)  Omit  constitutional  detail  on  the  struc- 
ture and  procedures  of  county  government, 
reserving  these  matters  for  statutory  provi- 
sions . 

(3)  Grant  as  much  freedom  of  action  as 
possible  in  local  affairs  so  that  units  of 
local  government  can  use  their  own  power  and 
initiative  in  meeting  future  responsibilities. 
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(4)  Free  the  legislature  of  acting  on  a  host  of 
local  bills  without  impairing  its  power  to  act 
in  matters  of  statewide  and  regional  concern 
and  to  facilitate  the  ability  of  local  govern- 
ments to  respond  to  changing  conditions  and 
changing  local  needs. 

(5)  Permit  and  encourage  intergovernmental  co- 
operation in  meeting  problems  that  can  best  be 
handled  by  the  coordinated  activity  of  units 

of  local  government,  acting  in  combination  with 
one  another  or  with  agencies  of  the  state. ^^ 

Methods  of  reaching  those  broad  goals  will  be  discussed  in  the 
remainder  of  this  report. 
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CHAPTER  II 


POWERS  OF  LOCAL  GOVERNMENT 


INTRODUCTION 


The  division  of  power  and  responsibility  between  the  state 
and  its  local  government  units  is  one  of  the  most  important — 
and  most  vexing — problems  facing  the  Constitutional  Conven- 
tion.  It  has  no  "either-or"  answer,  but  rather  requires 
striking  a  careful  balance  in  a  governmental  area  that  con- 
tinually is  buffeted  by  conflicting  philosophies,  hollow 
rhetoric  and  inconclusive  application. 

The  Montana  Constitution  of  1889  deals  with  this  crucial  pro- 
blem with  a  stony  silence.   Nowhere  in  that  document  is  it 
clearly  stated  what  powers  units  of  local  government  have, 
although  there  are  several  instances  of  specific  limitations 
on  what  local  governments  may  do. 

Where,  in  the  absence  of  a  constitutional  grant,  do  Montana's 
incorporated  municipalities  (cities  and  towns)  and  counties 
get  their  authority  to  govern?   Are  they  totally  dependent 
upon  the  legislature  for  their  existence  and  power?   Or  is 
there  an  inherent  right  of  local  self-government  that,  in 
effect,  is  an  unwritten  part  of  the  Montana  Constitution?   Is 
the  legal  framework  in  which  cities  and  towns  operate  the  same 
as  that  in  which  counties  operate? 

Those  questions  are  central  to  consideration  of  the  constitu- 
tional language  that  should  be  provided  for  Montana  units  of 
local  government.   Unfortunately,  the  answers  often  are  ob- 
scured by  competing  governmental  philosophies  and  by  conflicts 
between  theory  and  actual  practice. 


THE  SITUATION  NATIONALLY 


Most  modern  works  on  local  government  agree  there  is  no  in- 
herent right  to  local  self-government  and  that  units  of  local 
government  are  created  by,  and  exist  at  the  pleasure  of,  the 
state.   Under  this  theory,  a  city,  town  or  county  must  be 
able  to  point  to  a  specific  state  constitutional  provision  or 
law  to  justify  any  action  it  takes.   A  local  government,  by 
virtue  of  its  mere  existence,  possesses  no  power,  according 
to  this  doctrine;  rather,  all  power  flows  from  the  state 
legislature — unless  the  state  constitution  specifically  pro- 
vides for  some  other  arrangement. 
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This  theory  was  stated  fomally  by  John  F.  Dillon,  a  nine- 
teenth century  federal  circuit  judge,  chief  justice  of  the 
Iowa  Supreme  Court,  Columbia  University  law  professor  and 
American  Bar  Association  president.   "Dillon's  Rule"  states 

Subject  to  constitutional  limitations  .  .  .  the 
power  of  the  legislature  over  such  [municipal] 
corporations  is  supreme  and  transcendent:   it 
may,  where  there  is  no  constitutional  inhibition, 
erect,  change,  divide,  and  even  abolish  them,  at 
pleasure,  as  it  deems  the  public  good  to  re- 
quire ....  1 


It  is  a  general  and  undisputed  proposition  of  law 
that  a  municipal  corporation  possesses  and  can 
exercise  the  following  powers,  and  no  others : 
First,  those  granted  in  express  words;  second, 
those  necessarily  or  fairly  implied  in  or  in_c^- 
dent  to  the  powers  expressly  granted;  third,  those 
essential  to  the  accomplishment  of  the  declared 
objects  and  purposes  of  the  corporation, --not  sim- 
ply convenient,  but  indispensable.   Any  fair,  rea- 
sonable, substantial  doubt  concerning  the  existence 
of  power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied.   Of  every 
municipal  corporation  the  charter  or  statute  by 
which  it  is  created  is  its  organic  act.   Neither 
the  corporation  nor  its  officers  can  do  any  act, 
or  make  any  contract,  or  incur  any  liability,  not 
authorized  thereby,  or  by  some  legislative  act  ap- 
plicable thereto.   All  acts  beyond  the  scope  of 
the  powers  granted  are  void. 2 

Dillon's  theory  of  complete  state  supremacy  over  local  govern- 
ment has  been  incorporated  in  decisions  of  the  Supreme  Court 
of  the  United  States.   In  its  oft-cited  1923  ruling,  Trenton 
V.  New  Jersey,  the  court,  citing  Dillon's  work,  said: 

In  the  absence  of  state  constitutional  provisions 
safeguarding  it  to  them,  municipalities  have  no 
inherent  right  of  self  government  which  is  beyond 
the  legislative  control  of  the  State.   A  munici- 
pality is  merely  a  department  of  the  State,  and 
the  State  may  withhold,  grant  or  withdraw  powers 
and  privileges  as  it  sees  fit.   However  great  or 
small  its  sphere  of  action,  it  remains  the 
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creature  of  the  State  exercising  and  holding 
powers  and  privileges  subject  to  the  sovereign 
will  .  .  .  . -^ 

Similarly,  Eugene  McQuillan,  perhaps  the  foremost  contemporary 
authority  on  municipal  law,  states: 

Unless  granted  by  the  state  constitution,  a 
municioal  corporation  has  no  inherent  right 
of  self-government  which  is  independent  of 
legislative  control,  except  perhaps  in  a  few 
states  .  .  .  .^ 

Other  sources  go  even  further,  one  saying  that  the  "courts 
in  everv  state  now  adhere"  to  the  Dillon  Rule.^   But  "ad- 
here" may  be  too  strong  a  word.   Although  the  doctrine  of 
an  inherent  riqht  of  local  self-government  clearly  is  down, 
it  is  not  necessarily  out.   The  philosophy  behind  it  remains 
important  today  as  challenges  are  mounted  to  the  Dillon  Rule. 


The  Doctrine  of  Local  Self-Government 


The  doctrine  that  cities  and  towns  have  inherent  rights  apart 
from  v/hat  they  may  be  granted  by  state  constitutions  or  laws 
is  based  on  historical  and  philosoohical  grounds.   A  handful 
of  states  for  a  time  followed  the  doctrine,  including  Montana, 
Michigan,  Indiana,  Iowa,  Kentucky  and  Texas,  and,  to  a  lesser 
extent,  Ilebraska  and  California.  6 

Among  the  leading  proponents  of  the  self-government  doctrine 
was  Justice  Thomas  M.  Cooley  of  the  Michigan  Supreme  Court, 
who  argued  in  the  Peoole  v.  Hurlbut  decision  and  elsewhere 
that  there  were  implied  restrictions  upon  the  power  of  the 
legislature  to  regulate  cities  and  towns. ^   Supporting  argu- 
ments are  given  in  a  turn-of-the-century  article  by  legal 
scholar  Amasa  M.  Eaton. 8   Drawing  heavily  on  history  and 
common  law  tradition,  Eaton  argues  that  cities  and  towns  have 
inherent  riahts  which  the  legislature  cannot  touch. 

He  concedes  that  "complete  powers  to  make  laws  have  been 
granted  by  the  people  to  the  legislature"--except  as  limited 
by  the  United  States  and  state  constitutions.   But  the  ques- 
tion, he  says,  is  "What  is  a  constitution?"  9   L'aton  contends 
that  a  constitution  is  considerably  more  than  a  written  docu- 
ment; that  it  also  is  an  accumulation  of  common  law  and 
tradition.   And  common  law  and  tradition,  he  argues,  are  full 
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of  examples  supporting  an  inherent  right  of  local  self- 
government.   For  example,  one  of  the  "most  cherished"  of 
the  liberties  mentioned  in  the  16th  Article  of  the  Magna 
Carta  is  the  right  to  local  self-government,  Eaton  states, 
adding: 

Can  it  be  contended  that  this  right  is  lost 
because  it  is  not  expressly  reserved  in  our 
written  constitutions?  Is  it  not  a  part  of 
the  unwritten  constitution,  one  of  the  common- 
law  rights  brought  over  from  England  by  our 
ancestors  and  never  surrendered?10 

But  perhaps  his  strongest  argument  comes  when  he  traces  the 
history  of  his  native  Rhode  Island.   Noting  that  the  original 
towns  of  that  state  existed  and  managed  their  own  affairs  be- 
fore Rhode  Island  was  even  a  colony,  he  argues  that  the  towns 
actually  formed  the  colony,  much  as  the  states  formed  the 
United  States: 

It  is  evident  that  the  original  towns  or 
colonies  of  Rhode  Island  possessed  governmen- 
tal pov/ers  of  their  own  before  there  was  any 
united  colony;  that  they  formed  the  colony, 
subsequently  the  state,  and  gave  up  some  of 
their  power  to  it;  that  new  towns  were 
settled  and  admitted  to  the  union  upon  the 
same  footing  as  were  original  towns;  that 
little  by  little  the  power  of  the  colony,  af- 
terwards the  state,  has  increased  and  that  of 
the  towns  has  diminished;  that  this  has  been 
done  with  their  consent;  but  among  the  rights 
still  reserved  to  the  towns  and  cities  of  this 
state  are  the  right  of  existence  and  the  right 
to  manage  their  own  local  affairs,  free  from 
the  interference  or  control  of  the  general  gov- 
ernment except  through  the  exercise  of  its  un- 
doubted power  to  pass  general  laws  applicable 
to  all  alike. 11 

The  self-government  theorv  propounded  by  Justice  Cooley, 
Eaton  and  others  is  said  to  be  based  on  four  major  conten- 
tions :  12 

1.   That  cities  and  towns  in  the  United  States  were  de- 
veloped from  institutions  similar  to  those  in  England  and  have 
similar  common  law  origins;  therefore,  certain  self-government 
powers  are  inherited. 
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2.  That  local  governments  in  America  developed  either 
before  or  at  the  same  time  as  central  governments;  therefore, 
the  rights  of  local  governments  could  not  spring  from  the  cen- 
tral or  state  governments. 

3.  That  when  the  first  state  constitutions  were  writ- 
ten, an  understood  and  fairly  uniform  system  of  local  self- 
government  was  in  effect.   This  system  of  self-government 
was  incorporated  into  the  state  constitutions  by  general 
implication. 

4.  That  the  reserve  clause  contained  in  many  bills  of 
rights  (declaring  that  the  enumeration  of  rights  in  the  con- 
stitution shall  not  impair  or  deny  other  rights  retained  by 
the  people)  protects  the  right  of  local  self-government. 

Arguments   Against   Self-Govermnent  Doctrine 

But  Howard  Lee  McBain,  who  lists  these  four  arguments,  found 
each  of  them  "fatally  defective  in  character . "l^  The  fact 
that  local  governments  may  have  common  law  origins  does  not 
make  them  free  from  legislative  change,  argues  McBain,  an- 
other legal  scholar  of  Eaton's  vintage.   In  fact,  states 
McBain,  "any  and  everv  principle  of  common  law,  unless  it  is 
rendered  static  bv  some  constitutional  provision,  is  subject 
to  statutorv  modification  or  abolishment."^^ 

Similarly,  McBain  says  it  makes  no  difference  that  some  local 
governments  were  developed  before  central  governments.   The 
priori tv  of  establishment  "has,  and  can  have,  no  possible 
bearing  unon  the  existence  of  a  legal  right  of  local  self- 
government  in  the  United  States,"  he  argues. ^^   In  an 
interesting  analogy,  McBain  states: 

As  well  might  the  western  pioneer  of  an  earlier 
day  have  claimed,  that,  having  been  a  law  unto 
himself  before  the  establishment  of  organized 
government  over  him,  he  retained  all  rights 
over  against  such  government,  when  it  v/as  es- 
tablished, except  such  as  he  expressly  agreed 
to  concede. 16 

McBain  attacks  head-on  the  assertion  that  a  fairly  uniform 
local  self-government  system  existed  when  the  first  state  con- 
stitutions were  drawn  up  and  that  this  system  was  incorporated 
in  those  constitutions  by  general  implication.   First,  he  cites 
wide  differences  among  the  local  governments  of  the  various 
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colonies. -^^   Second,  McBain  questions  the  right  of  the 
courts  to  limit  legislative  action  on  no  better  basis  than 
general  implications  supposedly  written  into  constitutions.^^ 

Finally/  he  faces  the  contention  that  the  right  to  local 
self-government  is  retained  by  the  people  under  the  so- 
called  reserve  clauses  of  bills  of  rights  (see,  for  example, 
Article  III,  Section  30  of  the  Montana  Constitution).   No 
such  clauses  were  found  in  constitutions  of  the  revolution- 
ary period,  McBain  states,  contending  tliat  in  any  case,  the 
rights  referred  to  are  personal  and  property  rights,  not 
governmental  and  political  rights. ^^ 

Thus,  on  the  one  hand,  those  who  believe  that  local  govern- 
ments have  inherent  rights  that  legislatures  cannot  touch 
turn  to  history,  common  law  tradition  and,  perhaps  most  im- 
portant, a  general  feeling  that  the  right  to  self-determina- 
tion on  the  local  level  is  clearly  fundamental  to  the 
American  system  of  government.   On  the  other  hand,  those  who 
argue  the  historical  case  for  complete  state  supremacy  do 
so  on  the  basis  of  what  they  feel  are  defects  in  the  opposi- 
tion's arguments  and  on  the  contention  that  state  constitu- 
tions, in  the  absence  of  specific  exceptions,  grant  all 
power  to  the  legislature.   Under  this  theory,  a  state  con- 
stitution becomes  a  "limiting"  document,  and  unless  it 
specifically  limits  the  legislature  from  exercising  some 
power,  the  legislature  may  exercise  it.   Thus,  it  is  argued, 
unless  the  state  constitution  provides  otherwise,  the  legis- 
lature has  complete  control  over  local  governments. 

The  Theory  in  Practice 

Arguments  undoubtedly  will  continue  about  what  the  status  of 
local  self-government  should  be.   But  in  practice,  the  Dillon 
Rule  seems  to  reign  supreme.   As  one  writer  notes: 

Local  governments  in  the  United  States,  whether 
urban  or  rural,  are  the  legal  creatures  of  the 
states.   Except  for  limitations  imposed  by  the 
respective  state  constitutions,  the  power  of 
state  legislatures  to  organize  and  control  lo- 
cal governments  within  their  borders  is  perva- 
sive.  The  legislative  power,  in  the  absence 
of  such  restrictions,  includes  the  creation  of 
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local  governmental  units;  determination  of 
their  powers  and  forms  of  government;  altera- 
tion of  their  boundaries;  and  their  dissolu- 
tion. 20 

But  it  would  be  easy  to  overstate  the  application  of  the 
Dillon  Rule.   Indeed,  such  overstatement  and  oversimplifica- 
tion crops  up  often,  giving  the  impression  that  cities  and 
towns  are  but  governmental  puppets  with  the  legislature  pull- 
ing every  string.   That  misconception  was  noted  by  the  Public 
Administration  Service  in  a  staff  paper  prepared  for  the 
Illinois  Commission  on  Urban  Area  Government: 

Few  concepts  are  so  well  known  but  so  widely 
misunderstood  as  the  classic  legal  principle 
that  units  of  local  government  are  creatures 
of  the  state,  existing  by  consent  of  the  state 
and  exercising  only  those  powers  specifically 
allowed  them.   Typically,  this  conjures  up  a 
feudal  notion  of  government  in  which,  by  acci- 
dent of  birth,  the  community  lives  in  a 
condition  of  perpetual  subjugation,  striving 
against  capricious  odds  for  the  right  to 
exist  and  an  opportunity  to  grow.   This  no- 
tion is  not  totally  unrealistic,  but  it  is 
less  definitive  of  the  nature  of  local  govern- 
ment than  an  expression  of  sympathy  and 
frustration  at  its  dependent  status.   It 
manages  to  overlook  the  characteristic  which 
makes  local  government  in  the  United  States 
generally,  and  in  Illinois  particularly,  re- 
markable among  the  social  systems  of  the  world: 
a  composite  nature  by  which  it  serves  a  trio 
of  substantially  different  responsibilities 
through  the  medium  of  a  single  organic  struc- 
ture. 21 

The  report  describes  this  "trio  of  local  government  responsi- 
bilities" as  follows: 

1.  Administering  and  regulating  the  internal  or  local 
concerns  of  its  residents.   In  this  role,  traditionally  as- 
sociated with  cities  and  towns  rather  than  counties,  local 
government  acts  as  a  limited  sovereign,  exercising  local 
powers  in  matters  of  local  interest  through  authority  from 
the  state  and  with  the  consent  of  the  community. 

2.  Acting  as  an  administrative  unit  for  the  state,  a 
role  traditionally  associated  mainly  with  county  government. 
The  Public  Administration  Service  explains: 
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In  effect,  the  state  as  a  matter  of  its  own 
convenience  uses  the  administrative  machinery 
of  local  government  as  its  alter  ego  for  the 
purpose  of  carrying  out  policies  and  laws  ap- 
plicable to  all  citizens.   In  this  capacity, 
the  sovereignty  of  the  state  attaches  to  local 
government  and  it  exercises  state  powers  in 
the  local  area  by  assignment  from,  the  state.  22 

3.   Acting  in  a  private,  rather  than  governmental  caoa- 
city,  performing  such  duties  as  ov/ning  and  controlling  property 
and  providing  services--such  as  water  and  sewer  services--for 
a  fee.   These  private,  or  proprietary,  services  again  most 
often  are  associated  with  cities  and  towns,  rather  than 
counties.   When  operating  in  this  capacity,  the  local  govern- 
ment often  is  compared  to  a  private  business  corporation. 

It  is  in  this  last  categorv  of  f unctions--the  proprietary  or 
private  powers--that  local  government  most  often  is  protected 
from  strict  legislative  control.   In  fact,  courts  have  gone 
to  great  lengths  attempting  to  differentiate  between  those 
powers  of  a  purely  local  type  and  those  of  statewide  concern — 
a  differentiation  that  follows  no  set  pattern  and  adds  to  the 
confusion  surrounding  the  legal  status  of  local  government. 
The  Public  Administration  Service  report  states: 

In  general  governmental  operations,  the  rule 
tends  to  be  pragmatic,  searching  for  a  culprit 
rather  than  strict  adherence  to  principle.   In- 
terestingly enough,  it  reflects  the  natural 
dichotomy  of  local  government,  seeming  in  prac- 
tice to  be  a  judicial  concession  to  ideas  that 
local  self-government  is  an  inherent  right,  an 
ideologv  which  the  courts  vigorously  deny  in 
formal  opinions. 23 

^'/hat,  then,  in  the  absence  of  descriptive  constitutional  lan- 
guage, i_s  the  position  of  municipalities?   In  view  of  the 
predominant  theory  of  judicial  interpretation,  it  would  seem 
they  are  correctlv  viewed  as  creatures  of  the  state,  subject 
to  its  legislative  whim  as  stated  in  the  Dillon  Rule.   That 
is,  courts  generally  recognize  no  inherent  right  of  local 
self-government--as  such.   But  in  certain  instances  when  act- 
ing in  purely  local  matters,  cities  and  towns  are  granted 
some  degree  of  self-determination.   V.Tiether  this  is  an  en- 
croachment on  the  Dillon  Rule  or  simply  an  application  of  the 
rights  of  municipalities  as  corporations  makes  little  practi- 
cal difference;  what  is  significant  is  that  a  certain  amount 
of  fluidity  has  surrounded  the  Dillon  Rule. 
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Thus,  what  often  is  stated  in  terms  of  a  straight  line  of 
judicial  interpretation  might  better  be  described  as  a  high 
water  mark  which  shifts  with  the  ebb  and  flow  of  the  tide. 
The  Dillon  Rule  may  be  supreme  nationally,  and  cities  and 
towns  generally  may  be  able  to  exercise  only  those  powers 
exoresslv  granted  or  clearly  implied.   But  it  would  be  hard 
to  deny  the  quiet  influence  of  the  competing  doctrine  that 
holds  certain  powers  are  inherent  to  local  government. 


THE  SITUATION  IK  MONTANA 


The  situation  in  Montana  is  similar  to  that  nationally,  with 
Justice  Dillon's  philosophy  enjoying  a  somewhat  uneasy  reign. 
The  opposing  theory  of  inherent  rights  of  local  government 
has  been  cited  in  several  Montana  cases;  indeed,  in  195  8,  a 
University  of  Montana  law  professor,  David  R.  Mason,  described 
a  "basic,  although  often  unarticulated,  conflict  as  to  the 
position  of  cities  and  towns  in  the  Montana  polity. "24   That 
conflict  is  rooted  in  the  fact  that  the  Montana  Supreme  Court 
on  separate  occasions  has  embraced  each  of  the  conflicting 
doctrines  of  local  governmental  powers.   The  result  is  uncer- 
tainty and  confusion. 


The  Dillon  Rule  in  Montana 


As  early  as  1887,  the  Dillon  Rule  was  quoted  with  approval  by 
the  Montana  Supreme  Court. 25  This  theory  of  state  supremacy 
over  local  government  was  repeated  many  times  in  intervening 
years.   For  example,  in  1910  the  court  stated  in  a  case  con- 
cerning municipal  police  forces: 

The  statute  authorizing  the  creation  of  muni- 
cipalities is  the  charter  of  their  powers; 
and  the  rule  of  construction  applicable  is 
that  they  have  only  such  powers  as  are  ex- 
pressly conferred  and  such  as  are  necessarily 
implied  or  are  indispensable  in  order  to  pro- 
perly accomplish  the  purpose  of  their  organi- 
zation.  Any  fair  and  reasonable  doubt  as  to 
the  existence  of  any  power  is  to  be  resolved 
against  the  corporation  and  the  power  denied. 26 

In  a  1917  case,  a  Montana  city  was  described  as  "a  creature 
of  statute"  which  "cannot  exist--cannot  exercise  any  function 
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whatever"  independent  of  legislation. 27   similarly,  nearly 
thirty  years  later,  the  court  held: 

There  is  no  principle  of  law  better  established 
than  that  a  city  has  no  power,  except  such  as 
is  conferred  upon  it  by  legislative  grant, 
either  directly  or  by  necessary  implication  .  .  . 
Resting  as  it  does  upon  legislative  grants  the 
legislative  branch  of  the  government  may,  at 
its  pleasure,  modify  or  withdraw  the  power  so 
granted. 28 

That  basic  Dillon  doctrine  has  been  reaffirmed  by  the  State 
Supreme  Court  in  several  recent  decisions.   For  example,  in 
Dietrich  v.  Deer  Lodge,  a  19  50  case  involving  a  city's  right 
to  issue  general  obligation  bonds  to  pave  and  widen  streets, 
the  court  stated: 

This  court  has  repeatedly  stated  that  unless 
the  power  is  vested  in  the  municipality  by  ex- 
press law  or  is  necessarily  implied  or  essen- 
tial to  the  accomplishment  of  the  purposes  of 
the  municipality  the  presumption  is  against 
the  exercise  by  the  city  of  any  such  powers. 29 

In  this  jurisdiction  the  municipal  corporation 
possesses  no  inherent  power  and  there  has 
never  been  an  express  authorization  for  the 
issuance  of  general  obligation  bonds  for  pav- 
ing purposes. 30 

The  case  against  any  inherent  power  of  local  self-government 
also  was  plainly  stated  in  1961  in  a  case  involving  a  muni- 
cipality's police  power: 

In  Montana  the  creation  or  incorporation  of  a 
municipality  is  a  legislative  function  and 
subject  to  state  constitutional  limitations, 
the  power  of  the  state  legislature  over  muni- 
cipalities is  "complete. -^-L 

The  Self-Government  Theory  in  Montana 

Thus  far,  the  review  of  decisions  suggests  that  the  Dillon 
Rule  is  unchallenqed  in  Montana.   Such  is  not  the  case,  for 
as  early  as  1897 — eight  years  after  the  Constitution  was 
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adopted  and  just  10  years  after  the  pro-Dillon  Davenport  v. 
Kleinschmidt  ruling--the  court  in  Helena  Consolidated  Water 
Co.  V.  Steele  struck  down  two  provisions  of  a  law  dealing 
with  municipal  water  suoolies,  stating: 

We  think  the  two  provisos  of  the  law  under  dis- 
cussion are  in  violation  of  the  clauses  of  the 
constitution  quoted  and  referred  to  above,  as 
well  as  the  spirit  of  our  governmental  system, 
which  recognizes  "that  the  people  of  everv  ham- 
let, town,  and  city  of  the  state  are  entitled 
to  the  benefits  of  local  self-government. " 32 

And  if  Justice  Dillon  is  amply  quoted  in  Montana  Supreme 
Court  decisions.  Justice  Cooley,  the  chief  proDonent  of  the 
inherent  rights  doctrine,  gets  his  day  in  court  decisions, 
too.   Cooley 's  most  famous  opinion  in  People  v.  Ilurlbut  is 
quoted  not  onlv  in  the  case  just  cited  but  also  one  year 
later  in  State  ex  rel.  Williams  v.  Mayhew.   In  that  case, 
concerning  the  creation  of  a  county,  the  court  implied  that 
the  theory  of  local  self-government,  which  even  its  fiercest 
proponents  apply  only  to  cities  and  towns,  was  also  appli- 
cable to  counties.   The  court  stated: 

We  raise  no  question  that,  as  a  general  propo- 
sition relative  to  counties  in  existence,  the 
legislative  assembly  has  no  power  to  elect  or 
appoint  county  officers  by  an  act  or  otherwise. 
To  so  hold  would  be  to  ignore  and  do  violence 
to  the  theory  of  local  self-government  which 
is  conceded  to  be  the  fundamental  principle — 
the  corner  stone — supporting  our  whole  system 
of  government. 33 

In  a  1910  decision  concerning  public  parks,  the  court  took 
note  of  the  two  competing  theories  of  local  government-- 
then  clearly  opted  for  the  self-government  theory.   The 
court,  drawing  from  Cooley 's  Hurlbut  opinion  and  Lord  Bryce , 
stated: 

It  will  ...  be  seen  that  the  theory  of  local 
self-government  in  matters  of  purely  private 
concern  as  distinguished  from  the  theory  of 
absolute  legislative  control,  was  adopted  in 
this  state  as  early  as  1897,  and  we  think 
rightly  so.   We  must  assume  that  the  framers 
of  our  Constitution  had  a  purpose  in  view  in 
denying  to  the  legislature  the  right  to  levy 
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taxes  upon  the  property  or  people  of  any  city 
for  city  purposes  [Mont.  Const.  Art.  XII, 
Sec.  4],  and  it  cannot  be  imagined  that  they 
intended  that  what  they  had  declared  could  not 
be  done  directly  could  nevertheless  be  accora- 
plished  by  indirection.-^'^ 

Constitutional  limitations  on  legislative  authority,  adoption 
of  the  referendum  and  initiative  for  municipalities  and  the 
Helena  Consolidated  Water  Co.  v.  Steele  decision,  the  court 
said,  all  indicate 

that  it  is  the  public  policy  of  this  state  to 
confide  to  the  citizens  of  municipalities  the 
right  of  local  self-control  to  the  utmost  ex- 
tent compatible  with  an  orderly  system  of  state 
government. ^5 

But  the  court  carefully  avoided  contending  that  the  right  to 
local  self-government  is  complete.   The  decision  states: 

In  all  of  the  states  asserting  the  doctrine  of 
local  self-government,  the  distinction  is  made 
between  the  affairs  of  a  city  which  are  of  a 
public  nature — that  is,  those  in  which  the 
people  of  the  state  have,  with  the  people  of 
the  city,  a  common  interest — and  those  private 
municipal  affairs  which  are  of  a  purely  local 
character  and  primarily  affect  only  the  inha- 
bitants of  the  particular  city.   All  these 
courts  recognize  the  right  of  the  state,  through 
its  legislative  department,  to  coerce  a  city  in 
the  performance  of  a  public  duty,  as  distin- 
guished from  one  of  a  private  or  local  nature. -^^ 

Professor  Mason  acknowledges  that  these  cases  reiterate  the 
theory  of  an  inherent  right  of  local  self-government,  but 
finds  that  "the  statements  of  the  theory  may  be  explained 
away  as  either  quite  beside  the  question  decided  or  unneces- 
sary to  the  decisions. " -^^  A  prior  study  reached  the  same 
conclusion. 38 

But  Mason  does  not  believe  that  two  19  35  decisions  can  be 
explained  av/ay  in  such  a  matter.   Instead,  he  states  that 
State  ex  rel.  City  of  Missoula  v.  Holmes39  and  State  ex  rel. 
Kern  v.  Arnold^Q   seem  to  defy  explanation  on  any  other 
basis  than  that  of  acceptance  of  the  self-government  doc- 
trine. "41 
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In  the  Holmes  case,  the  court  held  a  law  unconstitutional  in- 
sofar as  it  attempted  to  compel  cities  and  towns  to  insure 
their  buildings  in  a  certain  manner.   Distinguishing  between 
governmental  and  private,  or  proprietary,  powers  of  cities, 
the  court  said: 

As  to  the  first  class  of  powers  of  a  city  [gov- 
ernmental powers].  .  .  the  power  of  the  legisla- 
ture is  supreme  except  as  limited  by  express 
constitutional  prohibitions;  but  as  to  the 
powers  of  the  second  class  wherein  the  city  is 
acting  in  a  oroprietarv  capacity,  as  distin- 
guished from  a  governmental  capacity,  the  theory 
of  local  government  controls.  ^^^ 

Drawing  a  parallel  between  the  city  performing  a  private  func- 
tion and  a  business  corporation  performing  a  similar  function, 
the  court  delcared: 

Most  cities  have  a  city  hall,  which  is  the  office 
building  wherein  its  affairs  are  conducted.   If 
the  city  has  a  water  plant,  there  the  water  bills 
are  collected  and  its  business  in  connection 
therewith  conducted.   Likewise,  with  its  other 
business  activities.   No  one  would  assume  to  as- 
sert that  the  proprietor  of  a  private  water  com- 
pany who  maintains  an  office  building  in  which  he 
collects  the  water  rentals  from  the  inhabitants 
of  the  city  and  conducts  its  business  affairs 
could  be  compelled  under  a  valid  exercise  of  the 
police  power  to  insure  such  office  building 
against  the  perils  enumerated  in  this  Act  in  a 
state  insurance  fund.   If  such  concern  may  not 
be  compelled  to  insure,  neither  may  the  city,  for 
to  comoel  such  insurance  is  to  deprive  an  individ- 
ual, a  private  corporation,  or  a  city  in  its  pro- 
prietarv  capacity  of  its  property,  namely,  its 

money  paid  in  premiums,  without  due  process  of 
law. 4  3 

The  Holmes  case  has  been  described  as  the  first  Montana  case 
that  ''held  invalid  legislative  interference  in  municipal  af- 
fairs and  which  holding  cannot  be  explained  by  any  express 
constitutional  limitation  .  .  .  ."44   And  eight  days  later,  it 
was  follov;ed  by  another  decision,  again  limiting  legislative 
interference  on  the  same  general  basis. 

That  second  case  is  State  ex  rel.  Kern  v.  Arnold,  in  which 
an  act  requiring  cities  to  set  up  a  three-platoon  system  for 
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firemen  and  to  put  the  firefighters  on  an  eight-hour  day  was 
held  unconstitutional.   Citing  the  Holmes  decision,  among 
others,  the  court  stated: 

If  in  owning  the  equipment  and  property  used  in 
a  fire  department  and  in  employing  firemen  the 
city  is  acting  in  its  proprietary  capacity,  then 
the  Act  in  question,  which  of  necessity  requires 
the  city  to  employ  additional  firemen  at  addi- 
tional expense  and  to  pay  others  additional  com- 
pensation, operates  to  deprive  the  city  of  pro- 
perty v/ithout  due  process  of  lav/  in  contravention 
of  the  provisions  of  section  27  of  Article  III  of 
the  Constitution.   If,  on  the  other  hand,  when 
engaged  in  these  activities  the  city  is  exercising 
a  governmental  function,  the  will  of  the  legisla- 
ture is  supreme. 'i 5 

The  tenuous  line  being  drawn  between  governmental  and  private 
or  proprietary  functions  is  illustrated  by  the  court's  decision; 

We  conclude  that  a  city  onerates  a  fire  department 
in  its  proorietarv  capacity,  except  when  the  fire 
department  is  engaged  in  the  extinguishment  of 
fires,  going  to  and  from  the  scenes  of  such  con- 
flagrations, or  in  testing  equipment  for  use  on 
such  occasions,  etc.;  then  it  may  be  said  on  the 
ground  of  public  policv  largely  upon  grounds  of 
necessity  .  .  .  that  it  is  exercising  governmental 
functions. ^^ 


Where  Does  Montana  Stand? 


These  cases,  particularly  the  last  two,  point  to  two  conclu- 
sions : 

1.  Apart  from  any  constitutional  language,  the  Montana 
Supreme  Court  appears  to  have  built  some  foundation  for  a  cer- 
tain amount  of  right  of  self-government  for  Montana  cities  and 
tov>7ns.   McQuillan  lists  the  Treasure  State  as  one  of  only 
several  states  in  which  the  "doctrine  of  an  inherent  municipal 
right  of  local  self-government  has  been  said  to  be  in  effect. "^7 

2.  That  foundation  for  local  self-government  may  well 
be  built  on  quicksand,  depending  as  it  does  on  a  division 
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between  what  is  a  proprietary  function  and  what  is  a  govern- 
mental function.   Attempts  to  draw  that  distinction  already 
have  had  the  court  chasing  firetrucks  in  the  Arnold  decision 
cited  above;  similar  judicial  gymnastics  will  be  necessary 
in  future  determinations  of  what  a  proprietary  function 
really  is. 

The  problem  in  Montana,  as  it  is  nationally,  is  that  "pro- 
prietarv  functions"  defy  solid  definition.   One  Montana 
source  suggests,  in  general,  that  the  difference  between 
"governmental"  and  "proprietary"  municipal  functions  "seems 
to  be  one  of  statewide  versus  local  or  private  interest ." ''8 
Another  Montana  source,  citing  cases  in  support,  states 
that  such  functions  as  supplying  v/ater,  electricity  and 
steam  heat  to  citv  inhabitants,  ownership  and  management 
of  municipal  property,  operation  of  city  swimming  pools  and 
maintenance  of  parks  all  are  proprietary  functions--and  thus,         jj 
presumably,  are  areas  in  which  municipalities  would  be  " 

granted  some  degree  of  freedom. '^^ 

The  distinction  between  governmental  and  proprietary  func- 
tions may  receive  much  attention  in  the  future,  not  only 
from  a  self-government  standpoint,  but  also  because  the 
distinction  is  crucial  in  determining  whether  a  local  gov- 
ernment unit  is  liable  for  a  civil  wrong,  or  tort.   The 
rule  generally  is  that  a  city  exercising  a  government 
function  is  serving  as  an  arm  of  the  state,  and  thus  cannot 
be  sued  because  of  sovereign  immunity;  hov;ever,  in  the  ex- 
ercise of  a  proprietary  or  private  function,  the  local  gov- 
ernment unit  is  liable. 50 

Where  do  Montana  cities  and  towns  stand?   Do  they  have  in- 
herent powers  as  units  of  local  government?   If  so,  is  such 
power  limited  to  their  proprietary  or  private  functions? 
Or  are  the  municipalities  in  all  cases  simply  locked  in  by 
a  strict  construction  of  Dillon's  Rule,  thus  becoming  tied 
to  the  legislative  apron  strings? 

Writina  in  the  Montana  Law  Review  of  1952,  Robert  L.  Ehlers 
conaratulated  the  r^ontana  Supreme  Court  for  what  he  found 
to  be  a  "socially,  economically,  and  legally  sound"  posi- 
tion on  the  powers  of  local  government. ^1 

Ehlers  wrote: 

In  summary,  local  self  government  in  municipal 
corporations  is  socially  and  economically  de- 
sirable and  is  a  characteristic  mark  of  English 
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and  American  democracy.   Some  states  have  ex- 
pressly provided  for  a  right  to  local  self  gov- 
ernment by  amendment  to  their  constitutions,  but 
on  sound  legal  principles  there  is  no  room  for  a 
theory  of  a  reserved  right  existing  independently 
of  such  express  constitutional  provision.   how- 
ever, another  theory  of  local  government  has  been 
adopted  by  a  few  jurisdictions  which,  though  more 
limited,  is  sound  on  legal  principles.   It  is  that 
municipalities,  when  acting  in  proprietarv  or  pri- 
vate matters,  are  protected  as  private  corpora- 
tions by  the  due  process  clauses  of  the  state 
constitutions.   Montana  has  not  only  given  verbal 
approval  to  this  theory  but  has  actually  decided 
cases  on  the  basis  of  it.   There  can  be  no  doubt 
now  but  that  the  Montana  Supreme  Court  will  hold 
invalid  any  legislative  interference  in  municipal 
affairs  which  v;ould  be  a  violation  of  due  process 
if  municipalities  were  ordinary  private  corpora- 
tions acting  in  a  similar  activity. 52 

Several  questions  can  be  raised  about  that  ootimistic  ap- 
praisal.  The  first,  quite  simply,  concerns  whether  the  ap- 
praisal is  correct.   There  is  no  clear  answer  in  recent 
Supreme  Court  decisions,  none  of  which  seems  to  squarely 
face  the  issue  at  hand.   If  Ehlers  is  correct  in  his  apprais- 
al that  Montana  cities  and  tovms  will  be  protected  from 
legislative  interference  when  acting  as  private  corporations, 
then  a  second  question  arises:   is  that  degree  of  freedom 
from  legislative  interference  sufficient,  based  as  it  is  on 
a  relatively  narrow  sohere  of  a  municipality's  functions  and 
on  the  changing  winds  of  judicial  interpretation?   Or  should 
an  attempt  be  made  to  clarify--if  not  to  expand  and  broaden — 
the  power  of  local  governments  to  determine  their  own  affairs? 

If  such  an  attempt  is  to  be  made,  the  Constitutional  Conven- 
tion provides  the  perfect  forum.   Mason,  in  his  1958  article, 
found  the  Montana  decisions  concerning  the  powers  of  cities 
and  towns  "confused  and  conflicting."   His  judgment  was  that 
advocates  of  municipal  home  rule  "may  well  be  encouraged  to 
seek  a  clarifying  amendment"  to  the  Constitution. 53  The 
various  forms  such  constitutional  amendments  have  taken  in 
other  states  are  discussed  in  Chapter  III. 

MUNICIPALITIES  AND  COUNTIES 

Under  the  1889  Constitution,  Montana  cities  and  towns  should 
look  twice  before  doina  anvthing  not  specifically  authorized 
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by  state  law.   But  Montana  counties  must  be  even  more  cau- 
tious . 

The  reason  is  a  aeneric  difference  between  city  and  town 
governments  and  county  governments,  not  only  in  this  state 
but  throughout  the  nation.   Cities  and  towns  traditionally 
are  thought  of  as  being  instituted  by--or  at  least  with  the 
approval  of — local  residents  to  perform  basically  local  ser- 
vices; counties  on  the  other  hand,  are  seen  as  creations  and 
subdivisions  of  the  state,  carrying  out  essentially  state, 
rather  than  local,  functions. 

Both  counties  and  incorporated  cities  and  towns  are  con- 
sidered public  corporations,  but  only  cities  and  towns  are 
considered  municipal  corporations .  ^'^   One  distinguishing  fac- 
tor is  the  extent  to  which  the  governmental  unit  traditionally 
has  performed  local,  as  opposed  to  state,  functions: 

Municipal  corporations  as  they  exist  in  this  coun- 
try are  bodies  politic  and  corporate  .  .  .  estab- 
lished by  law  partly  as  an  agency  of  the  state  to 
assist  in  the  civil  government  of  the  country, 
but  chiefly  to  regulate  and  administer  the  local 
or  internal  affairs  of  the  city,  town,  or  district 
which  is  incorporated  ....   We  may,  therefore, 
define  a  municipal  corporation  xn  its  historical 
and  strict  sense  to  be  the  incorporation,  by  the 
authority  of  the  government,  of  the  inhabitants 
of  a  particular  place  or  district,  and  authorizing 
them  in  their  corporate  capacity  to  exercise  sub- 
ordinate specified  powers  of  legislation  and  regu- 
lation with  respect  to  their  local  and  internal 
concerns. ^^ 

Although  Dillon's  Rule  concerning  the  total  supremacy  of  the 
state  over  local  government  speaks  directly  only  of  municipal 
corporations  (cities  and  towns) ,  it  has  been  applied  also  to 
counties.   In  fact,  the  rule  probably  has  served  to  more 
strictly  prohibit  county  action  than  action  by  municipal  co- 
porations. 

The  traditional  status  of  the  county  as  a  totally  subordinate 
layer  of  government  is  indicated  by  an  1845  decision  of  the 
Supreme  Court  of  the  United  States.   Referring  to  the  State 
of  Maryland,  the  court  said  that  counties  "are  nothing  more 
than  certain  portions  of  territory  into  which  the  state  is 
divided  for  the  more  convenient  exercise  of  the  powers  of 
government. " ^^ 
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The  Difference  in  Montana 


The  distinction  between  municipal  corporations  (cities  and 
towns)  and  counties  now  seems  to  have  been  firmly  estab- 
lished in  Montana.   Such  was  not  always  the  case,  however. 
A  Montana  Supreme  Court  decision  just  nine  years  after  the 
adoption  of  the  1889  Constitution  blurred  the  distinction 
considerably  by  stating: 

When  it  is  said  that  a  county  has  been  created, 
it  is,  and  ought  certainly  to  be,  understood 
that  a  municipality  [emphasis  mine]  has  been 
organized  with  pov;er  and  means  to  aid  the  state 
in  administering  its  political  affairs,  and  in 
promoting  the  welfare  of  the  people  and  the  best 
interests  of  the  commonwealth. 57 

In  the  same  case,  the  court  attempted  to  expand  the  theory 
of  local  self-government  to  counties — something  that  even 
the  staunchest  proponents  of  the  theory  seem  hesitant  to 
do.  58 

The  early  failure  to  distinguish  between  municipal  corpora- 
tions and  counties  in  Montana  perhaps  can  be  attributed  in 
part  to  the  title  of  Article  XVI  of  the  Montana  Constitution. 
The  article,  which  deals  with  units  of  local  government,  ori- 
ginally was  entitled  "Municipal  Corporations  and  Offices." 
But  the  article  deals  almost  entirely  with  county  governments, 
making  only  passing  reference  to  cities  and  towns.   Does  this 
mean  the  delegates  to  the  1889  Constitutional  Convention  in- 
tended counties  to  be  given  the  status  of  municipalities? 

That  is  the  assumption  of  Charles  M.  Kneier,  writing  in  the 
Minnesota  Law  Reviev;  in  1930: 

V7hile  in  most  states  judicial  opinions  distinguish 
counties  from  municipal  corporations,  there  are  a 
number  of  states  where  counties  are  recognized  as 
municipal  corporations  by  constitutional  or  stat- 
utory provisions,  or  in  judicial  opinions.   In 
North  Carolina,  Alabama  and  Montana,  counties  are 
dealt  with  in  the  state  constitution  under  the 
general  title  of  municipal  corporations . 59 

Whether  the  delegates  to  the  1889  Constitutional  Convention 
intended  that  counties  be  considered  municipal  corporations 
can  be  debated.   On  one  hand,  the  most  complete  study  of  the 
1889  Convention  suggests  that  delegates  may  well  have  intended 
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counties  to  be  included  as  municipal  corporations.^^   On  the 
other  hand,  the  fact  that  at  least  some  delegates  recognized 
the  traditional  difference  between  counties  and  municipal 
corporations  is  shown  in  the  Convention  proceedings . 61 

In  any  case,  sometime  between  19  21  and  19  35,  the  title  of 
Article  XVI  was  changed--not  by  constitutional  amendment  but 
apparently  by  a  codifier  of  the  statutes.   The  Revised  Codes 
of  Montana,  1921,  carries  the  original  title  for  Article  XVI: 
"Municipal  Corporations  and  Offices."   The  next  revision  of 
the  codes,  in  19  35,  however,  renames  the  article:   "Counties- 
Municipal  Corporations  and  Offices."   That  title  remains  to- 
day. 

The  change  is  more  interesting  than  it  is  significant.   De- 
spite the  189  8  decision  cited  above,  the  court  generally  has 
clearly  distinguished  between  municipal  corporations  (cities 
and  towns)  and  counties.   For  example,  in  a  1913  case  con- 
cerning county  printing,  the  court  specifically  dismissed 
contentions  that  a  county  is  a  municipal  corporation.   The 
decision  stated: 

A  county  is  a  body  corporate  .  .  .,  so,  likewise, 
is  a  school  district  .  .  . ;  but  neither  possesses 
the  powers  of  local  legislation  and  control  which 
are  the  distinguishing  characteristics  of  a  muni- 
cipal corporation  .... 

Because  of  its  autonomous  character — its  enjoy- 
ment of  a  large  measure  of  organic  independence — 
the  municipal  corporation  is  relieved  to  a  con- 
siderable extent  from  officious  meddlesome 
legislation  which  seeks  to  interfere  with  its 
private  or  proprietary  functions.   The  theory 
of  local  self-government  for  municipal  corpora- 
tions is  firmly  established  in  this  state  .... 
But  because  of  the  difference  in  the  character 
of  a  county  and  a  municipality,  the  authorities 
which  restrain  the  legislature  from  intermeddling 
with  the  private  affairs  of  the  municipal  corpo- 
rations are  not  in  point  when  the  question  for 
determination  is  the  right  of  the  legislature  to 
control  county  affairs. 62 

The  court  stated  that  it  is  "very  clear  that  only  incorpo- 
rated cities  and  towns  are  municipal  corporations  in  this 
state' 63  and  referred  to  counties  as  "political  subdivisions 
of  the  state  for  governmental  purposes" 64  and  as  "agents"  of 
the  legislature. 65 
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The  court  also  has  labeled  the  Montana  county  "an  involun- 
tary corooration  for  governmental  purposes. "o^  and  a  state 
agency. 67   The  important  ooint,  however,  is  that  all  the 
descriptions  point  up  the  degree  to  which  the  county  is 
legally  defined  as  an  adjunct  to  the  state--an  involuntary 
creation  that  performs  functions  for  the  state  rather  than 
for  local  residents.   The  extent  to  which  this  definition 
is  true  in  practice  will  be  discussed  later. 

The  Montana  court  also  has  set  a  definite  policy,  similar 
to  that  of  other  states,  sharply  limiting  the  powers  that  a 
county  may  exercise.   The  general  rule  was  well  stated  in  a 
192  8  case  involving  a  county's  assessing  and  taxing  pov;ors: 

Aside  from  powers  expressly  conferred  by  stat- 
ute, and  those  of  necessitv  implied,  it  [the 
county]  possesses  none,  and  where  a  reasonable 
doubt  exists  as  to  the  existence  of  a  particu- 
lar power,  it  must  be  resolved  against  it. 68 

These  words  are  extremely  similar  to  the  rhetoric  of  many 
Montana  cases  concerning  the  power  of  municipalities.   What, 
then,  i£  the  difference?   Is  it  simply,  as  the  court  said  in 
1925,  that  cities  are  given  "more  latitude"  then  counties?69 

That  is  part  of  it.   As  noted  earlier,  the  courts  appear 
likely  to  give  cities  and  towns  at  least  some  degree  of  free- 
dom and  latitude  when  dealing  with  their  proprietary — or 
private — functions.   That  counties  have  not  shared  in  this 
latitude  or  freedom  is  directlv  traceable  to  the  fact--or 
perhaps  the  fiction — that  counties  exercise  only  governmen- 
tal, as  opposed  to  proprietarv,  powers, ^0   Perhaps  the  major 
legal  difference  between  municipalities  and  counties  is  the 
latter's  lack  of  legislative  power.   Incorporated  cities 
and  towns  can  pass  ordinances  or  local  laws  when  granted  the 
authority  to  act  on  a  matter  bv  the  legislature.   Montana 
counties,  on  the  other  hand,  cannot  make  local  laws  because 
the  Constitution  does  not  specifically  grant  them  this  power. ^1 

The  reasoning  behind  this  distinction  again  goes  back  to  the 
legal  difference  between  counties  and  municipalities. 
Counties,  under  the  present  Montana  Constitution,  are  con- 
sidered administrative  or  executive  bodies72  and  are  subject 
to  the  division  of  powers  principle  stated  in  Article  IV, 
Section  1  of  the  Montana  Constitution: 

The  powers  of  the  government  of  this  state  are 
divided  into  three  distinct  departments:   The 
legislative,  executive,  and  judicial,  and  no 
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person  or  collection  of  persons  charged  with 
the  exercise  of  powers  properly  belonging  to 
one  of  these  departments  shall  exercise  any 
powers  properly  belonging  to  either  of  the 
others,  except  as  in  this  constitution  ex- 
pressly directed  or  permitted. 

Thus,  as  an  administrative  or  executive  body,  the  county 
cannot  perform  legislative  functions.   Municipalities,  on 
the  other  hand,  represent  states  in  miniature  in  that  they 
possess  all  three  branches  of  government:   legislative 
(through  city  councils);  executive  (through  mayors  or  mana- 
gers) ,  and  judicial  (through  police  courts) . 

The  lack  of  legislative  power  is  more  than  a  legal  nicety, 
as  shown  in  Plath  v.  Hi-Ball  Contractors,  Inc.,  a  1961  case 
that  struck  down  a  1957  planning  and  zoning  law  as  an  uncon- 
stitutional delegation  of  legislative  powers  to  counties. 
That  case,  and  a  prior  one,  Bacus  v.  Lake  County,  ^-^  rest  at 
least  partly  on  the  difference  between  administrative  power, 
which  counties  may  exercise,  and  legislative  power,  which 
they  may  not. 

In  the  Lake  County  case,  two  sections  of  a  1945  law  authoriz- 
ing creation  of  countv  and  district  health  boards  were  struck 
down  as  an  unconstitutional  delegation  of  legislative  power 
to  an  administrative  board.   The  court  stated: 

t'Then  the  legislature  confers  authority  upon  an 
administrative  agency  it  must  lay  down  the  policy 
or  reasons  behind  the  statute  and  also  prescribe 
standards  and  guides  for  the  grant  of  power  which 
has  been  made  to  the  administrative  agency. ^^ 

The  law  in  question  authorized  the  county  or  district  health 
boards  to  enact  rules  and  regulations  pertaining  to  the  pre- 
vention of  disease  and  the  promotion  of  public  health  which 
had  to  conform  with  the  rules  and  regulations  of  the  State 
Board  of  health.   The  court  held  that  provision  was  not 
"sufficiently  definite  to  lay  down  proper  standards  for  the 
guidance  of  the  agencv."75 

In  other  words,  it  is  not  enough  to  say  that  Montana  counties 
can  act  onlv  when  authorized  to  do  so  by  the  legislature. 
That  statement  may  be  true  of  Montana  municipalities,  but  for 
the  state's  counties,  authorization  to  act  is  not  enough. 
Rather,  the  leaislature  must  not  only  tell  counties  that  they 
may  act;  it  must  also  spell  out  in  what  manner  they  may  act. 
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The  rule  was  stated  recentlv  in  an  article  in  the  Montana 
Law  Review  concerning  zoning: 

To  be  constitutional,  a  statute  granting  author- 
ity to  counties  must  be  sufficiently  explicit 
and  restrictive,  so  that  its  execution  requires 
only  administrative  action  and  not  an  exercise 
of  legislative  power. ^^ 

From  a  practical  standpoint,  the  difference  between  the  pre- 
sence or  absence  of  legislative  power  is  well  illustrated  by 
the  method  in  which  the  legislature  has  provided  for  the  con- 
trol of  dogs  within  municipalities,  compared  to  the  similar 
provisions  for  counties. 

The  Revised  Codes  of  Montana  state  simply: 

The  city  or  town  council  has  power:   To  license 
the  keeping  of  dogs,  and  to  provide  for  the  kill- 
ing or  destruction  thereof,  if  found  running  at 
large  without  license. ^^ 

Thus,  the  city  is  authorized  to  act.  It  may  do  so  simoly  by 
passing  ordinances  or  local  lav/s  spelling  out  the  procedures 
for  licensing  and  so  forth. 

But  such  a  simple  grant  of  power  is  not  sufficient  for 
counties.   Rather,  dog  licensing  takes  up  a  full  three-and- 
a-half  pages  of  the  Revised  Codes,  spelling  out  how  the  li- 
censes should  be  issued,  what  the  fees  are,  under  what  in- 
stances dogs  may  be  seized  and  under  what  conditions  they 
may  be  killed. ^°   Because  the  county  lacks  legislative 
authority,  the  legislature  must  specify  each  step  to  be 
taken  in  licensing  dogs,  leaving  to  county  officials  only 
the  administrative  actions.   The  legal  status  of  Montana 
counties  compared  to  its  municipalities  can  be  understood 
when  it  is  realized  that  the  dog  licensing  example  is  more 
typical  than  it  is  unique. 

Myth  and  Reality 

As  noted  earlier,  much  of  the  difference  in  the  legal  status 
of  counties  and  municipalities  is  in  the  traditional  defi- 
nition of  their  functions.   Counties  are  seen  essentially  as 
subdivisions  of  the  state  created  to  make  it  easier  for  the 
state  to  administer  its  governmental  functions.   Municipali- 
ties, on  the  other  hand,  are  seen  more  as  separate  governmental 
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entitlas,  servinq  the  state  in  some  functions  but  more  often 
meetina  local  needs,  particularly  those  of  urbanization. 
These  traditional  roles  suggest  why  the  county  often  is  looked 
at  as  a  "'country  cousin,"  if  not  a  "country  bumpkin." 

This  concept,  which  has  played  such  an  important  part  in  mold- 
ing the  legal  role  of  counties,  simply  will  not  stand  up  in 
the  light  of  present-day  practice.   Herbert  Sydney  Duncombe, 
a  University  of  Idaho  professor  and  author  of  County  Govern- 
ment in  America,  says  the  idea  of  the  county  as  a  quasi- 
municipal  corporation  which  merely  serves  as  an  arm  of  the 
state  is  one  of  two  "outmoded  legal  concepts"  that  "underlie 
many  of  the  roadblocks  to  county  government ." ^9 

"The  concept  of  the  county  as  an  arm  of  the  state  was  more 
true  in  the  mid-1800's  than  today,  but  the  legal  fiction 
lingers  on,"  Dumcombe  notes. ^^   he  estimates  that  a  list  of 
more  than  500  functions  performed  by  counties  could  be  com- 
piled nationwide,  with  counties  increasingly  performing  ser- 
vices usually  thought  of  as  urban.   Says  Duncombe: 

Counties  do  not  furnish  these  services  because 
city  government  is  inefficient  or  because  county 
commissioners  are  empire  builders,  but  simply 
because  cities  in  a  number  of  areas  are  finan- 
cially unable  to  provide  all  the  services  needed 
and  have  not  been  able  to  expand  to  the  limits 
of  the  densely  populated  areas  surrounding  them. ^1 

County  functions  nationally  have  been  categorized  as  follows: 
general  government  (propertv  tax  assessment  and  collection, 
election  administration,  judicial  administration,  recording 
of  legal  documents);  agriculture  (extension  service,  county 
fair,  weed  and  predator  control) ;  education  and  libraries 

(public  schools,  county  superintendent  of  schools,  community 
colleges,  libraries,  museums);  health  and  welfare;  parks  and 
recreation;  planning  and  development  (planning,  zoning,  sub- 
division regulations,  urban  renewal,  building  codes,  indus- 
trial develooment) ;  public  safety  (law  enforcement,  fire 
protection,  civil  defense);  public  works  and  transportation 

(roads,  highways,  airports,  mass  transportation,  water,  sewer 
and  garbage  service). 82 

Some  of  these  functions  obviously  are  performed  by  counties 
acting  in  their  traditional  role  as  administrative  subdivi- 
sions of  the  state.   Examples  would  be  the  county's  role  in 
tax  collection,  election  and  judicial  administration,  law 
enforcement  and,  to  some  extent,  highways.   On  the  other 
hand,  other  functions  simply  cannot  be  classified  as  "state" 
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services.   Park  maintenance,  zoning  and  subdivision  regula- 
tion and  garbage,  for  examole,  would  seem  to  be  functions 
more  local  then  state  in  nature.   Even  some  of  the  more  time- 
honored  county  activities--county  fairs  and  libraries,  for 
example — are  ill-fitted  for  categorization  as  state-related 
functions . 

In  practice,  the  reality  of  county  government  as  a  provider 
of  sometimes-local,  sometimes-state  services  for  years  has 
been  eroding  the  applicabilitv  of  the  legal  doctrine  that 
pictures  the  county  merely  as  an  agent  of  the  state.   This 
trend  was  noted  more  than  40  years  ago  in  a  study  of  the 
county's  legal  status: 

While  the  underlying  doctrine,  supported  by  the 
preponderance  of  judicial  opinion,  is  to  the  ef- 
fect that  the  county  is  merely  an  administrative 
district  of  the  state  and  has  a  legal  status 
distinctly  different  from  that  of  a  municipal 
corporation,  full  consideration  of  the  present 
status  of  the  American  countv  seems  to  call  for 
some  qualification  of  this  view.   Constitutional 
provisions  in  many  states  have  imposed  important 
limitations  on  the  power  of  the  legislature  over 
counties.   By  statutes  they  are  quite  regularly 
subject  to  suit  in  cases  of  contract,  and  to 
some  extent  in  cases  of  tort;  and  county  boards 
and  officers  are  not  exempt  from  compulsory  ju- 
dicial processes  to  secure  obedience  to  the  law. 
Moreover  historical  study  of  the  county  indicates 
that  even  in  early  days  it  acted  to  some  extent 
as  an  organ  of  local  government  as  well  as  an 
agent  of  the  state.   V.'ith  tlie  development  of 
public  services  in  recent  years  such  local  ac- 
tivities have  increased,  as  in  the  maintenance 
of  hospitals,  libraries,  parks,  and  aviation 
landing  fields.   These  developments  indicate  that 
the  county,  in  fact  as  well  as  in  law,  is  approach- 
ing more  nearly  the  position  of  a  municipal  corpo- 
ration. 83 

A  look  at  the  statutory  powers  of  Montana  counties  further 
belies  the  legal  fiction  that  the  county  is  but  an  adminis- 
trative unit  of  the  state.   Certainly  Montana  counties  per- 
form the  traditional  state-related  functions  of  levyina  and 
collecting  taxes,  supervising  elections,  keeping  records  and 
law  enforcement.   In  addition,  they  are  authorized  to  perform 
\>/hat  might  be  termed  "intermediate"  functions,  such  as 
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sponsoring  fairs,  establishing  libraries  and  museums,  con- 
trolling  weeds,  mosquitos  and  rodents  and  aiding  in  water 
conservation  and  flood  control.   But  increasingly,  flontana 
counties  are  being  authorized  to  take  action  in  areas  that 
historically  have  been  staked  out  for  municipalities.   For 
example,  counties  are  authorized  to  create  garbage  and  ash 
collection  districts,  operate  county  parks,  license  dogs, 
establish  county  water  and  sewer  districts,  metropolitan 
sanitary  and  storm  sewer  districts  and  public  hospital  dis- 
tricts, operate  airports  and  control  air  pollution. 

That  list  is  in  no  way  exhaustive,  nor  is  it  intended  to 
suggest  that  every  county  in  the  state  exercises  each  of 
those  functions.   In  fact,  some  sparsely  populated  Montana 
counties  with  stable  or  declining  populations  still  retain 
basic  aspects  of  an  administrative  subdivision  of  the  state. 
And  although  the  legislature  in  recent  years  increasingly 
has  authorized  counties  to  perform  services  generally 
thought  of  as  "urban"  or  "local,"  it  has  not  made  the  task 
an  easy  one. 

A  good  example  is  legislation  authorizing  creation  of  rural 
improvement  districts.   First  enacted  in  1915,  the  law  em- 
powers counties  to  create  special  improvement  districts  "in 
thickly  populated  localities  outside  of  the  limits  of  in- 
corporated towns  and  cities"  for  the  following  purposes: 

Building,  constructing,  or  acquiring  by  purchase 
devices  intended  to  protect  the  safety  of  the 
public  from  open  ditches  carrying  irrigation  or 
other  water,  and  maintaining  sanitary  and  storm 
sewers,  light  systems,  wateirworks  plants,  water 
systems,  sidewalks  and  such  other  special  im- 
provements as  may  be  petitioned  for. 84 

Thus,  counties  are  authorized  to  perform  clearly  local  ser- 
vices in  what  appears  to  be  a  rather  broad  grant  of  power. 
But  in  reality,  the  process  of  actually  providing  such  ser- 
vices is  a  tortuous  one.   Before  such  a  district  can  be 
created,  60  percent  of  the  resident  freeholders  affected 
have  to  request  it  by  petition.   Hearing  and  protest  proce- 
dures also  are  required.   And  finally,  the  entire  project 
can  be  blocked  by  reluctant  county  commissioners. 85 

Many  of  the  other  powers  seemingly  conferred  upon  county 
governments  also  are  contingent  upon  similar  procedures.   In 
addition,  as  noted  earlier,  the  fact  that  Montana  counties 
lack  legislative  power  means  that  laws  granting  them  authority 
to  act  must  be  specific,  rather  than  general. 
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The  status  of  the  more  populous  Montana  counties,  then,  is 
that  they  are  expected  to  do  battle  with  the  problems  of  ur- 
banization— but  lack  the  constitutional  or  statutory  tools 
with  which  to  fight.   The  situation  is  a  little  like  sending 
a  boxer  into  a  championship  fight  with  his  arms  tied  behind 
him. 
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CHAPTER  III 


ADJUSTING  THE  POWERS  OF  LOCAL  GOVERNMENT 


INTRODUCTION 


To  some  extent,  local  government  in  Montana  is  neither  "lo- 
cal" nor  "government." 

True,  cities  and  towns,  as  municipal  corporations,  may  pass 
local  ordinances  and  exercise  a  limited  amount  of  "self- 
government"  in  a  narrowly  defined  area  of  proprietary  or 
private  concerns.   But  the  over-riding  fact  is  that  the 
state  remains  supreme.   Power  to  pass  an  ordinance  setting 
the  price  of  dog  licenses  means  nothing  if  the  state  re- 
fuses to  authorize  cities  to  control  dogs.   Similarly,  the 
promise  that  the  court  will  let  the  city  determine  what  to 
do  with  steam  from  its  power  plant  is  an  empty  one  if  the 
legislature  will  not  allow  the  city  to  run  a  power  plant, 
anyway. 

The  limitations  on  the  "local"  quality  of  local  government 
apply  even  more  to  counties,  which  lack  the  power  to  pass 
local  laws  and  must  get  specific  directions,  as  well  as 
authority,  from  the  state  legislature.   The  result  is  that 
the  present  status  of  the  county  in  Montana  is  more  adminis- 
trative than  governmental;  rules  are  made  in  Helena  every 
other  year  and  carried  out — or  administered — on  the  county 
level  day-to-day. 

But  this  condition  of  local  government  is  not  unique  to 
Montana.   In  a  sense,  it  is  the  "pure"  legal  status  of  lo- 
cal government — untouched  by  constitutional  provisions. 
The  standing  of  local  government  in  Montana  grows  out  of 
constitutional  silence  on  the  subject;  the  situation  pro- 
bably would  be  much  the  same  in  other  states  if  their  con- 
stitutions also  were  silent  about  what  powers  cities, 
towns  and  counties  have. 

However,  most  other  state  constitutions  are  not  silent  about 
this  issue.   The  choice  facing  the  Montana  Constitutional 
Convention  is  whether: 

1.  To  leave  the  basic  legal  posture  of  local  govern- 
ment as  it  is  through  continued  constitutional  silence  on 
the  subject,  or, 

2.  To  change  that  legal  posture  by  specific  language 
concerning  the  power  and  status  of  cities,  towns  and  counties. 
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CHANGING  THE  STATUS  OF  MUNICIPALITIES 


Attempts  to  change  the  legal  status  of  municipalities  in  the 
United  States  have  been  lumped  together  indiscriminately  un- 
der the  phrase  "home  rule."   The  result  is  that  the  term  has 
come  to  mean  all  things  to  all  people,  and,  therefore,  to 
have  lost  any  real  meaning.   To  some,  for  example,  "home 
rule"  means  the  constitutional  power  of  a  local  area  to  de- 
sign its  own  government  structure;  to  others,  it  means  such 
relatively  minor  statutory  items  as  allowing  cities  to  set 
the  salaries  of  their  elected  officials  without  legislative 
direction.   It  is  in  this  latter  sense  that  "home  rule"  of- 
ten is  bandied  about  the  corridors  of  the  Montana  legisla- 
ture; in  this  sense,  "home  rule"  can  be  achieved  in  Montana 
through  legislative  action,  rather  than  constitutional 
change. 

The  term  also  carries  with  it  strong  emotional  connotations, 
gathering  vocal  support  and  violent  opposition  apart  from 
the  real  merits  of  the  issue.   "Home  rule"  has  become  a  term 
with  more  magic  than  meaning  to  many  of  its  supporters  and 
more  sin  than  substance  to  many  of  its  opponents. 

For  those  reasons,  this  study  will  avoid,  whenever  possible, 
use  of  the  term  "home  rule."   Rather,  that  general  subject 
area  will  be  divided  into  two  parts:   (1)  in  this  chapter, 
a  discussion  of  the  division  of  power  and  responsibility  be- 
tween the  state  and  local  levels  of  government,  and,  (2)  in 
the  next  two  chapters,  a  study  of  what  voice  localities 
should  have  in  designing  their  own  government  structure. 


Arguments  For  More  Local  Control 

Central  to  both  points  is  the  question  of  whether  local 
government  should  be  given  freedom  from  state  control. 
Those  who  believe  it  should  cite  both  philosophical  and 
practical  arguments.   They  argue,  for  example,  that  the 
best  government  is  that  which  is  close  to  home;  it  is  "in 
the  best  interest  of  the  citizens  to  have  the  governing  of 
local  affairs  as  close  to  the  people  as  possible,"  accord- 
ing to  the  Montana  League  of  Cities  and  Towns. 1 

In  addition,  proponents  of  more  local  authority  and  less 
state  control  point  to  the  basic  concept  of  self-government, 
so  central  to  the  American  democracy.   Why,  they  ask,  should 
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the  course  of  a  western  Montana  city  be  determined  by  an 
eastern  Montana  legislator?   Why  should  the  local  affairs 
of  an  eastern  Montana  county  be  decided  by  western  Montana 
legislators? 

The  argument  is  well  stated  by  the  chairman  of  the  House 
Affairs  of  Cities  Committee  in  the  1971  Legislature: 

It  is  paradoxical  that  state  lawmakers  expect  the 
national  government  to  stay  out  of  State  affairs; 
yet  they  continue  to  tell  local  governments  what 
to  do,  how  to  do  it,  and  then  forbid  them  to  col- 
lect enough  monies  to  pay  for  it.   What  is  needed 
is  not  more  state  laws,  but  more  Home  Rule  for 
local  citizens  to  have  a  hand  in  the  formation  of 
their  own  destinies.   It  is  completely  illogical 
for  state  officials  to  say,  "We  must  keep  control 
of  the  situation,  or  irresponsible  local  officials 
will  run  wild."   What  these  same  state  officials 
fail  to  recognize  is  that  they  are  voted  into  of- 
fice by  the  same  electorate  which  also  puts  into 
office  the  local  officials.   Is  it  not  more  logi- 
cal to  assume  that  local  officials  would  be  more 
responsive  to  city  voters  and  thus  be  more  respon- 
sible for  the  needs  and  wishes  of  city  people? 
The  state  will  be  strengthened  only  when  it  allows 
local  governments  to  strengthen  themselves. 2 

Strong  local  government  also  is  seen  as  a  training  ground 
for  state  and  national  leadership.   The  Public  Administration 
Service,  in  a  report  for  the  Alaska  Constitutional  Convention, 
notes : 

Indeed,  the  record  is  clear  that  the  forces  of 
democracy  have  found  the  going  most  difficult  in 
those  countries  and  regions  where  the  citizens 
of  local  communities  have  developed  no  tradition 
of  managing  their  own  affairs.   The  more  diverse 
the  region  and  the  more  isolated  the  population 
centers,  the  more  important  becomes  the  provi- 
sion of  adequate  authority  for  the  exercise  of 
local  judgment  and  initiative  in  governmental 
matters . ^ 

From  a  practical  standpoint,  proponents  of  giving  more  au- 
thority to  local  governments  point  to  instances  where  legis- 
latures clearly  have  been  meddlesome  or  totally  unresponsive 
to  the  legitimate  needs  of  local  government.   In  fact,  the 
entire  movement  toward  more  local  and  less  state  authority 
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gained  impetus  because  of  widespread  legislative  abuse  of 
the  power  over  local  governments  in  the  nineteenth  century . 
And  unhappiness  with  legislative  action--or  inaction--con- 
tinues  to  be  a  rallying  point.   "Urban  discontent  with 
unsympathetic  rurally-dominated  state  legislatures  has  been 
the  principal  spur  to  the  home  rule  movement,"  notes  a 
Massachusetts  study. ^ 

At  the  same  tim.e,  giving  more  authority  to  local  units  of 
government  would  serve  to  free  the  legislature  from  the  de- 
luge of  municipal  and  county  legislation.   No  one  can  argue 
the  fact  that  there  is  such  a  deluge;  in  the  1971  Montana 
Legislature,  for  example,  the  Montana  League  of  Cities  and 
Towns  estimates  there  were  well  over  100  bills  introduced 
that  affected  cities  and  towns  in  some  manner.   More  than 
sixty  of  these  were  signed  into  law.^ 

Thus,  greater  authority  for  local  governments  is  seen  as 
freeing  not  only  the  local  units  but  the  legislature  itself. 
It  also  may  be  a  way  to  unmask  the  incompetent  local  offi- 
cial, who  is  allowed  to  hide  behind  the  current  veil  of 
legal  confusion,  blaming  his  own  inaction  on  the  legislature, 
A  clear  grant  of  power  to  local  governments,  it  is  argued, 
not  only  would  give  local  officials  the  authority  they  need 
to  solve  local  problems;  it  also  would  pinpoint  responsibil- 
ity for  getting  the  job  done.   In  other  words,  letting  local 
governments  run  their  own  kitchens  means  that  they  also  have 
to  put  up  with  the  heat. 

The  arguments  in  favor  of  granting  more  authority  to  local 
governments  are  well  summed  up  by  the  National  Municipal 
League: 

When  the  state  denies  the  right  of  local  people 
to  take  the  initiative  in  improving  their  local 
machinery  and  meddles  in  the  minute  details  of 
local  affairs,  it  saps  the  foundations  of  democ- 
racy.  It  fosters  discouragement  and  cynicism 
among  the  people  and  irresponsibility  among  lo- 
cal officials.   It  also  diverts  the  attention 
of  members  of  the  legislature  from  important 
matters  of  statewide  concern  and  encourages 
them  to  fritter  away  time  and  prestige  in  log- 
rolling and  back-scratching  to  secure  passage 
of  pet  local  measures.   All  these  evils,  in 
turn,  tend  to  encourage  resort  to  Washington 
for  action  on  important  state  and  local  problems 
that  citizens  feel  are  being  neglected  or  inef- 
fectively dealt  with  at  home. 6 
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Arguments  Against  More  Local  Control 

But  the  concept  of  giving  more  authority  to  local  governments 
at  the  expense  of  the  state  government  is  not  without  its  op- 
ponents.  Alleged  unavailability  of  qualified  local  officials 
and  the  presence  of  corrupt  big-city  political  regimes  some- 
times are  cited  as  reasons  to  withhold  additional  power  from 
local  governments.   The  Massachusetts  study  notes: 

In  the  Twentieth  Century,  political  reformers 
occasionally  have  found  municipal  home  rule  an 
obstacle  rather  than  a  help.   These  reformers 
found  themselves  compelled  to  turn  to  the  state 
legislature  for  assistance  in  their  battles 
with  entrenched  city  political  machines,  and 
for  support  in  their  efforts  to  institute  so- 
cial reforms  which  are  opposed  by  the  local 
governments  or  even  by  local  popular  majorities. 

Similarly,  "good  government,"  business,  labor 
and  social  reform  groups  pressed  successfully 
for  state  legislation  increasing  state  supervi- 
sory control  of  certain  aspects  of  local  finance, 
for  state  standards  in  social  service  administra- 
tion, and  for  minimum  wages  of  certain  municipal 
officers  and  employees.   These  measures  have  been 
denounced  by  critics  as  invasions  of  local  home 
rule. 7 

One  also  can  question  what  will  become  of  state  government 
if  it  loses  substantial  power  to  the  federal  government,  on 
one  hand,  and  to  local  governments  seeking  autonomy  on  the 
other.   But  perhaps  the  most  compelling  argument  against  in- 
creasing local  authority  is  based  on  the  fear  that  local 
government  empires  might  be  created  which  would  interfere 
with,  rather  than  aid,  the  solution  of  local  problems.   A 
study  for  the  Illinois  Constitutional  Convention  noted: 

Municipal  self-determination  is  still  highly 
valued,  but  the  twentieth  century  is  producing 
new,  unforeseen  problems  in  regional  development 
and  areawide  services.   The  constitutional  de- 
tailing of  local  powers  served  the  purpose  of 
bypassing  the  state  legislature;  but  this  enu- 
meration of  .  .  .  powers  now  threatens  to  be  a 
roadblock  against  solutions  for  metropolitan 
problems.   Ironically,  the  early  demand  for 


75- 


ADJUSTING  THE  POWERS  OF  LOCAL  GOVERNMENT 


flexibility  in  solving  local  problems  now  stands 
as  a  posture  of  inflexibility  in  the  context  of 
metropolitan  planning,  development,  services,  and 
intergovernmental  relations." 

Questions  also  have  been  raised  concerning  whether  greater 
power  for  local  governments  means  better  government.   A  Uni- 
versity of  Montana  law  professor,  Larry  M.  Elison,  argues 
that  it  does  not: 

Be  assured  of  one  important  fact--more  authority 
placed  in  the  hands  of  the  city  is  no  guarantee 
of  any  improvement  in  anything.   City  improvement 
depends  upon  revenue  plus  careful  and  efficient 
administration.   Neither  is  guaranteed  by  a  grant 
of  additional  authority. 9 

Elison  said  he  does  not  distrust  city  officials,  and  in  fact 
thinks  they  could  handle  government  as  well  as  state  and  fed- 
eral officials.   But,  he  continues: 

[My]  caution  is  based  upon  the  need  for  planning 
on  a  level  that  transcends  city  boundaries  as 
they  now  exist  or  are  likely  to  exist  in  the  fore- 
seeable future.   Areas  beyond  city  boundaries  are 
experiencing  the  most  rapid  growth  and  existing 
organizational  schemes  have  not  been  able  effec- 
tively to  encompass  these  new  growth  areas  .... 
In  other  words,  the  basic  conclusion  that  I  would 
like  to  propose  is  that  any  kind  of  organizational 
solution  posed  for  municipal  corporations  should 
have  as  a  first  consideration  the  fluidity  and 
changing  nature  of  population  patterns,  economic 
patterns,  urban  growing  patterns.   If  it  is  not 
capable  of  change,  it  is  going  to  be  dead.^O 


Routes  to  Local  Control:  The  Allocated  Powers  Method 


Whatever  the  arguments,  the  concept  of  giving  more  authority 
to  local  governments  through  express  constitutional  language 
has  been  adopted  in  most  states.   Nearly  100  years  ago, 
Missouri  constitutionally  provided  that  cities  with  a  popu- 
lation of  more  than  100,000  could  draw  up  their  own  govern- 
mental charters  "consistent  with  and  subject  to  the  Constitu- 
tion and  laws"  of  the  state. H   The  process  thus  was  begun; 
other  states  began  giving  constitutional  authorization  for  at 
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least  some  of  their  local  governmental  units  to  write  their 
own  charters.  (See  Chapter  IV  for  a  discussion  of  charter- 
writing  powers.) 

But  what  could  these  local  governments  do?  What  powers  did 
the  new  constitutional  provisions  attempt  to  reserve  to  them? 

Many  of  the  constitutions  attempted  to  draw  a  distinction 
between  purely  "local"  affairs  and  "statewide"  concerns,  giv- 
ing selected  local  governments  authority  over  the  former  and 
reserving  the  latter  for  legislative  control.   In  addition, 
specific  areas  in  which  the  cities  were  to  be  free  to  act 
without  legislative  authority  were  listed  in  some  cases. 

Examples  of  what  is  referred  to  as  the  "allocated  powers"  ap- 
proach toward  more  local  authority  are  plentiful.   The 
California  Constitution,  for  example,  provides  in  Article  XI, 
Section  8  and  8  1/2,  that  certain  cities  and  towns  may 
"make  and  enforce  all  laws  and  regulations  in  respect  to 
municipal  affair^"  then  specifies  local  authority  over  such 
subjects  as  the  municipal  police  force,  local  elections  and 
municipal  officials  and  employees.   Colorado,  which  perhaps 
goes  further  than  any  other  state  in  attempting  to  carve  out 
a  constitutional  area  of  local  autonomy,  states  in  Article  XX, 
Section  6,  that  certain  cities  and  towns  shall  have  all  power 
"necessary,  requisite  or  proper  for  the  government  and  adminis- 
tration of  [their]  local  and  municipal  matters,"  including 
control  over  municipal  officers  and  employees,  police  and 
municipal  courts,  elections,  bonds  and  other  municipal  obli- 
gations, park  and  water  districts,  property  assessment  and 
tax  collection  and  certain  fines  and  penalties.   The  Colorado 
provision  further  suggests  that  local  charters  and  ordinances 
may  supersede  state  laws. 

The  recently  revised  Florida  Constitution  provides: 

Municipalities  shall  have  governmental,  corporate 
and  proprietary  powers  to  enable  them  to  conduct 
municipal  government,  perform  municipal  functions 
and  render  municipal  services,  and  may  exercise 
any  power  for  municipal  purposes  except  as  other- 
wise provided  by  law.  [Florida  Const.  Art.  VIII, 
Sec.  2(b)]. 

The  precise  applicability  of  the  Florida  provision  will  depend 
largely  on  court  interpretation  of  what  constitutes  "municipal 
government,"  "municipal  functions"  and  "municipal  services" 
and  to  what  extent  the  legislature  limits  the  grant  of  power. 
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Such  court  interpretations  and  legislative  action  also  will 
affect  the  Michigan  Constitution,  which  provides  [Art.  VII, 
Sec.  22]  that  certain  local  governments  will  have  power  "to 
adopt  resolutions  and  ordinances  relating  to  (their]  muni- 
cipal concerns,  property  and  government,  subject  to  the 
constitution  and  the  law."   Somewhat  similarly,  Wisconsin 
[Art.  II,  Sec.  3]  empowers  cities  and  villages  "to  determine 
their  local  affairs  and  government  subject  to  the  constitu- 
tion and  laws  of  statewide  concern  and  application." 

Until  relatively  recently,  this  allocated  method  of  dividing 
authority  between  state  and  local  governments  also  was  favored 
by  the  National  Municipal  League.   In  its  most  recent  revision 
of  the  Model  State  Constitution,  the  League  offers,  but  does 
not  endorse,  draft  language  that  would  give  each  city  "full 
power  and  authority  to  pass  laws  and  ordinances  relating  to 
its  local  affairs,  property  and  government"  but  adds  that 
"this  grant  of  authority  shall  not  be  deemed  to  limit  or  re- 
strict the  power  of  the  legislature  to  enact  laws  of  state- 
wide concern  uniformly  applicable  to  every  city. "12 

An  earlier  draft  of  the  Model  recommended  not  only  the  broad 
grant  of  local  control  over  "local  affairs,  property  and 
government"  but  also  enumerated  specific  areas  in  which 
cities  could  take  action,  if  that  action  were  not  inconsis- 
tent with  general  law.   The  areas  for  local  autonomy  were 
police  and  sanitary  regulations;  municipal  borrowing  and  tax- 
ation; local  public  services  (such  as  hospitals,  parks,  public 
works  and  water  supply);  museums  and  other  cultural  activities; 
streets  and  other  local  public  improvements;  local  public 
utilities;  public  schools  and  libraries,  and  public  housing, 
slum  clearance,  etc.^-^ 

In  defending  this  method,  Arthur  W.  Bromage,  writing  in  the 
Municipal  League  periodical,  readily  acknowledged  that  the 
draft  language  aimed  at  creating  an  "imperium  in  imperio" — 
that  is,  a  situation  where  the  city  becomes  a  sovereign 
within  the  sovereignty  of  the  state.   Bromage  said: 

There  is  a  realm  of  .  .  .  power,  partially  enum- 
erated, which  is  not  subject  to  legislative  grace 
or  tolerance.   In  case  of  conflict  between  this 
sphere  of  .  .  .  power  over  local  affairs,  pro- 
perty and  government  and  a  statute  which  purports 
to  restrict  this  power  because  of  statewide  con- 
cern, the  court  must  decide.   There  is  under  the 
NML  model  a  more  restricted  legislative  power  to 
interfere,  as  exemplified  by  the  statewide  con- 
cern doctrine,  and  a  greater  potential  burden 
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upon  the  courts.  The  defenses  against  legisla- 
tive interference  are  theoretically  more  intri- 
cate and  this,  in  my  judgment,  is  an  advantage. 14 

More  than  anything,  the  allocated  method  of  assuring  addi- 
tional authority  for  local  governments  is  based  on  a 
continuance  of  a  strong  distrust  of  legislatures.   Certain 
functions  of  local  government  simply  are  declared  off  limits 
to  legislative  control  by  constitutional  fiat.   But  ironi- 
cally, these  attempts  to  free  the  local  governments  from 
control  by  one  branch  of  state  government — the  legislature — 
simply  have  placed  them  at  the  mercy  of  another  branch — the 
courts . 

Criticism  of  the  Allocated  Method 

The  extent  to  which  the  courts  have  thwarted  the  goal  of  a 
certain  degree  of  autonomy  for  local  governments  can  be  de- 
bated; however,  there  can  be  no  debate  about  the  fact  that 
constitutional  attempts  to  distinguish  between  "local"  and 
"statewide"  concerns  have  created  a  judicial  field  day. 

Bromage  acknowledged  that  the  final  success  of  the  attempt 
to  allocate  powers  "rests  upon  a  wiser  and  broader  sweep 
of  judicial  interpretation. "15   But  he  clearly  was  more 
willing  to  trust  the  fate  of  local  self-government  to  the 
courts,  than  leave  it  to  the  legislature. 

Many  believe  his  trust  was  misplaced.   A  study  done  for  the 
New  Jersey  Constitutional  Convention  of  194  7  found  that 
courts  "generally  have  placed  a  narrow  construction  on  'lo- 
cal affairs,'"  even  when  "constitutional  provisions  seem 
most  inclusive. "16 

Similarly,  Frank  P.  Grad,  a  noted  authority  on  local  govern- 
ment provisions  in  state  constitutions,  has  written  of  "the 
reality — driven  home  again  and  again  by  judicial  opinions — 
that  in  the  event  of  real  conflict  [in  defining  city  v.  state 
power]  the  state  will  control. "17   Speaking  of  the  traditional 
method  of  allocating  powers  to  local  governments  Grad  wrote: 

[M]unicipalities  almost  invariably  lose  when 
there  is  a  contest  between  state  legislation 
and  municipal  ordinance.   Municipalities  do 
slightly  better  when  the  state  has  not  yet 
acted  and  when  the  challenge  is  allegedly  be- 
yond its  .  .  .  powers.   Because  of  the  diffi- 
culties of  delineation  of  home  rule  powers, 
the  courts  have  had  an  unusually  heavy  role 
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to  play  so  that  a  number  of  commentators  refer 
to  the  traditional  [allocated]  home  rule  concept 
as  "judicial  home  rule"  rather  than  constitutional 
home  rule. 18 

Harvey  Walker,  government  scholar  and  author,  has  attributed 
what  he  calls  the  "antipathy  of  the  judiciary  toward  urban 
self-determination"  to  historical,  theoretical,  educational 
and  common  law  doctrines. ^^   He  writes: 

The  whole  mental  set  of  both  lawyers  and  judges 
is  contrary  to  local  self-government,  which  seems 
to  them  to  be  in  derogation  of  the  sovereignty 
of  the  state.   More  adequate  pre-legal  education 
in  the  social  sciences,  broader  law  school  train- 
ing in  public  law  and  wider  recognition  of  the 
fact  that  a  larger  proportion  of  all  lawyers  will 
eventually  enter  government  service  would  help  to 
correct  this  difficulty. 20 

On  the  other  hand,  the  idea  that  the  courts  are  opposed  to 
greater  local  autonomy  has  been  disputed  by  others,  who  imply 
local  governments  still  will  find  a  much  more  sympathetic  ear 
at  the  bench  than  they  will  before  the  legislature. 21   in 
addition,  it  is  argued  that  court  control  is  preferable  to 
legislative  control  because  judicial  reliance  on  precedents 
assure  a  stability  that  is  not  assured  by  an  ever-changing 
legislature. 22 

But  the  attitude  of  the  courts  is  not  necessarily  central  to 
arguments  against  the  allocation  of  powers  between  the  state 
and  local  governments.   Attacks  that  are  just  as  telling  aim 
at  the  basic  principle  of  allocated  powers:   the  idea  that 
government  functions  can  be  categorized,  some  going  to  one 
layer  of  government,  the  others  being  allocated  to  a  dif- 
erent  governmental  level.   Critics  contend  such  categoriza- 
tion of  government  functions  is  unworkable  because  it  is 
badly  out-of-date.   As  one  writer  expresses  it: 

The  notion  of  separate  spheres  of  power  is  in 
effect  an  acceptance  of  the  "layer  cake  model" 
of  the  relationship  of  federal,  state  and  local 
governments  ....   But  such  a  structure  of 
government  is  no  longer  possible  in  the  light  of 
many  service  functions  and  the  many  programs  that 
permeate  all  levels  of  government.   The  experi- 
ence with  traditional  forms  of  home  rule  over  the 
past  50  years  has  shown  that  the  assignment  of 
particular  functions  to  particular  levels  of 
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government  is  unworkable  even  when  the  govern- 
ment's functions  are  far  more  limited  and  far 
less  complex  than  they  are  today.   The  assignment 
of  functions  did  not  work  in  the  early  part  of 
the  century  and  it  cannot  work  today. ^-^ 

Government  functions,  it  is  argued,  can  no  longer  be  assigned 
to  one  level  of  government  because  often  all  levels  partici- 
pate in  them.   Thus,  the  assignment  of  a  function — public 
housing,  for  example — to  one  governmental  level  could  inter- 
fere with  cooperation  among  the  various  levels  of  government 
which  must  become  involved  to  solve  the  problem. 

It  also  has  been  said  that  the  doctrine  of  allocated  powers 
to  local  government  has  suffered  the  same  fate  as  the  doc- 
trine of  states'  rights: 

The  [allocated  powers]  doctrine  assvuned  that  the 
functions  of  state  and  city  governments  could  be 
separated,  clearly  compartmentalized,  the  one 
from  the  other,  as  in  the  states ' -rights  concept 
of  dual  federalism.   This  notion  had  at  least  a 
surface  plausibility  in  the  era  of  simple  law- 
and-order  government,  but  rapidly  lost  its  rele- 
vance as  the  positive  welfare  state  emerged. 24 

A  proper  concept  of  government  is  crucial  to  determining 
whether  attempts  to  allocate  powers  are  wise  and  workable. 
On  the  other  hand,  government  could  be  pictured  as  three 
distinct  lakes — one  containing  federal  water,  one  state  wa- 
ter and  one  local  water.   It  is  possible  to  transfer — or 
allocate — water  among  the  three  lakes  simply  by  using  a 
bucket.   Once  transferred,  the  water  belongs  to  the  lake  it 
has  been  placed  in.   If  this  concept  applies  to  government, 
then  it  would  be  relatively  easy  to  assign  and  transfer 
various  functions  among  the  three  distinct  governmental 
levels . 

But  opponents  of  allocation  of  powers  contend  that  govern- 
ment more  nearly  represents  a  river  than  a  series  of  lakes. 
There  may  be  an  eddy  of  state  activity  here  and  a  deep  hole 
of  federal  power  on  down  the  stream.   A  local  government 
current  may  flow  swiftly  at  one  point,  disappear  for  awhile 
and  then  reappear  further  downstream.   But  the  important 
point  is  that  the  water--the  government  functions — cannot 
be  locked  into  one  of  the  categories.   It  may  flow  in  the 
local  current,  then  get  caught  up  in  the  state  eddy,  whirl 
off  into  the  deep  federal  hole,  only  to  be  picked  up  again 
by  the  local  government  current. 
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In  suminary,  opponents  to  giving  local  governments  more  author- 
ity by  constitutionally  allocating  them  specific  powers  beyond 
the  control  of  the  legislature  contend  this  method  does  not 
work  because  of  restrictive  court  decisions  and  because  it  is 
based  on  a  false  view  of  the  American  governmental  system. 
Beyond  that,  one  may  question  whether  certain  functions  should 
be  locked  away  in  a  constitution,  where  they  cannot  be  reached 
in  emergencies  by  the  legislature. 

The  problem  is  that  a  seemingly  local  function  yesterday  (en- 
vironmental health,  for  example)  may  clearly  be  shared  by  both 
the  state  and  federal  governments  today.   Isolating  authority 
on  the  local  level  may  prevent,  rather  than  encourage,  solu- 
tion to  numerous  problems. 

The  opposite  also  may  be  true.   The  enumeration  of  matters 
of  local  concern  in  the  constitution  may  serve  to  limit  the 
area  of  local  autonomy  to  just  those  powers.   Such  enumera- 
tions, according  to  one  commentator,  have  "constituted  a 
strait  jacket  when  needs  for  new  powers  have  arisen. "25 

Routes  to  Local  Control:  The  Shared  Powers  Method 

Unhappiness  with  both  the  aim  and  results  of  the  traditional 
allocation  of  powers  method  has  resulted  in  a  new  constitu- 
tional theory  of  how  best  to  provide  a  degree  of  local 
autonomy.   The  new  method  is  credited  to  Jefferson  B.  Fordham 
of  the  University  of  Pennsylvania  Law  School  and  was  endorsed 
in  19  5  3  by  the  American  Municipal  Association,  now  the  Na- 
tional League  of  Cities.   The  language  of  the  proposal  is 
simple;  its  implications  are  broad. 

The  approach  basically  calls  for  constitutional  language  grant- 
ing certain  local  governments  all  legislative  power  except  that 
specifically  denied  them  by  the  constitution,  law  or  charter. 
The  approach  is  based  on  the  premise  that  powers  should  be 
shared  by  state  and  local  governments,  rather  than  allocated  or 
parceled  out  between  them. 

This  "shared  powers"  concept,  also  termed  "residual  powers,"  has 
gained  rapid  support  in  the  last  twenty  years.   The  National  Mu- 
nicipal League,  long  a  proponent  of  the  allocated  method  of  in- 
creasing local  authority,  sv/itched  its  support  to  shared  powers 
in  the  current  draft  of  its  Model  Constitution.   The  new  League 
recommendation  calls  for  the  following  language: 

A  county  or  city  may  exercise  any  legislative  power  or 
perform  any  function  which  is  not  denied  to  it  by  its 
charter,  is  not  denied  to  counties  or  cities  generally, 
or  to  counties  or  cities  of  its  class,  and  is  within 
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such  limitations  as  the  legislature  may  establish 
by  general  law.   This  grant  of  home  rule  powers 
shall  not  include  the  power  to  enact  private  or 
civil  law  governing  civil  relationships  except  as 
incident  to  an  exercise  of  an  independent  county 
or  city  power,  nor  shall  it  include  power  to  de- 
fine and  provide  for  the  punishment  of  a  felony. 2" 

The  shared  powers  concept  also  is  endorsed  by  the  Advisory  Com- 
mission on  Intergovernmental  Relations,  a  bipartisan  organiza- 
tion of  leaders  from  all  levels  of  government.   The  ACIR  has 
suggested  the  following  constitutional  language: 

Municipalities  and  counties  (or  selected  units 
identified  to  best  suit  the  conditions  in  a  given 
State)  shall  have  all  residual  functional  powers 
of  government  not  denied  by  this  constitution  or 
by  general  law.   Denials  may  be  expressed  or  take 
the  form  of  legislative  pre-emption  and  may  be  in 
whole  or  in  part.   Express  denials  may  be  limita- 
tions of  method  or  procedure.   Pre-empted  powers 
may  be  exercised  directly  by  the  State  or  dele- 
gated by  general  law  to  such  subdivisions  of  the 
State  or  other  units  of  local  government  as  the 
legislature  may  by  general  law  determine. 27 

Texas  is  considered  to  have  adopted  the  shared  powers  concept 
by  judicial  interpretation.   At  least  four  other  states,  all 
in  the  last  fifteen  years,  have  adopted  shared  powers  language 
in  their  constitutions,  as  follows: 

Alaska  [Art.  X,  Sec.  11]  — A  home  rule  borough 
or  city  may  exercise  all  legislative  powers  not 
prohibited  by  law  or  by  charter. 

South  Dakota  [Art.  X,  Sec.  5)  — A  municipal  cor- 
poration which  adopts  a  home  rule  charter  may 
exercise  any  power  or  perform  any  function  which 
the  legislature  has  power  to  grant  to  nonhome 
rule  charter  municipal  corporations  and  which  is 
not  denied  to  that  municipal  corporation  by  stat- 
ute and  is  within  such  limitations  as  may  be 
established  by  statute.   This  grant  of  power  does 
not  include  the  power  to  enact  private  or  civil 
law  governing  civil  relationships  except  as  an 
incident  to  exercise  of  an  independent  municipal 
power,  nor  does  it  include  power  to  define  and 
provide  for  the  punishment  of  a  crime,  but  this 
limitation  shall  not  abridge  the  power  of  a  home 
rule  charter  municipal  corporation  to  define  and 
provide  punishment  for  the  violation  of  munici- 
pal ordinances  or  charter  provisions. 
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Massachusetts  [Art.  LXXXIX,  Sec.  6]  — Any  city 
or  town  may,  by  the  adoption,  amendment  or  repeal 
of  local  ordinances  or  by-laws,  exercise  any  pow- 
er or  function  which  the  general  court  [legisla- 
ture] has  power  to  confer  upon  it,  which  is 
enacted  by  the  general  court  in  conformity  with 
powers  reserved  to  the  general  court  by  section 
or  by  clear  implication,  to  the  city  or  town  by 
its  charter  ....   [Section  7  of  the  same  ar- 
ticle specifically  limits  the  power  of  cities 
and  towns  to  regulate  elections,  levy,  assess 
and  collect  taxes,  borrow,  dispose  of  park  land, 
pass  civil  laws  and  define  and  punish  felonies]. 

Pennsylvania  [Art.  IX,  Sec.  2]   — A  municipality 
which  has  a  home  rule  charter  may  exercise  any 
power  or  perform  any  function  not  denied  by  this 
Constitution,  by  its  home  rule  charter  or  by  the 
General  Assembly  at  any  time. 

The  key  feature  of  the  shared  powers  concept  is  that  it  at- 
tempts to  defeat  the  Dillon  Rule  of  strict  construction 
rather  than  just  momentarily  evade  it.   It  would  dramatically 
reverse  the  basic  assumption  concerning  local  government  pow- 
er.  The  assumption  now  is  that  local  government  lacks  power, 
unless  it  has  been  specifically  granted  it.   Under  the  shared 
powers  concept,  the  assumption  is  that  local  government 
possesses  all  power,  unless  it  has  been  specifically  denied. 

Stated  another  way,  the  traditional  allocated  powers  concept 
looks  toward  a  more  static  division  of  powers  between  local  and 
state  governments,  with  certain  functions  being  reserved  for 
local  units.   The  shared  powers  doctrine  on  the  other  hand, 
reserves  nothing  for  anyone;  the  rigidity  and  protection  pro- 
vided by  the  allocated  powers  method  is  replaced  by  flexibil- 
ity.  Fordham,  the  father  of  the  shared  powers  plan,  notes: 

The  [shared  powers]  model  rejects  this  general-local 
dichotomy  not  only  because  it  strongly  tends  to  dump 
political  questions  into  the  laps  of  the  courts  but 
also  because  it  is  not  based  on  a  firm,  clear  line  of 
distinction.   It  remains  to  be  demonstrated  that  any 
particular  responsibility  of  government  is  inherently 
either  general  or  local  in  character.   Conditions 
change  and  there  is  no  assurance  that  what  might  be 
deemed  local  today  would  be  so  considered  a  year  or 
so  hence. 28 

Frank  P.  Grad,  another  advocate  of  the  shared  powers  concept,  ac- 
knowledges that  the  method  does  not  provide  the  protection  for 
local  government  authority  that  supposedly  is  provided  through 
the  allocated  powers  method: 
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[T]t  permits  the  legislature  to  deny  practically 
any  power  to  the  municipality  by  general  legis- 
lation— and  that  is  precisely  why  old  home-rule 
proponents  have  not  really  accepted  it.   In  flex- 
ibly allowing  the  city  to  exercise  all  powers  not 
denied  it,  it  does  not  seek  to  lay  down  an  allo- 
cation of  functions  to  bind  the  future.   Rather, 
it  leaves  the  necessary  working  out  of  functions 
and  powers  to  the  city  and  state  legislative 
bodies,  where  it  properly  belongs. 29 

The  shared  powers  method  also  would  seem  to  make  it  more 
difficult  for  either  state  or  local  officials  to  use  "the 
alibi  that  only  the  other  has  power  to  act."30  Local  of- 
ficials could  act  unless  the  constitution  or  laws  told  them 
they  could  not.   Lines  of  responsibility  would  be  clearer. 
Legislative  inaction  no  longer  could  block  local  action;  in- 
stead, such  inaction  on  the  state  level  would  serve  as  a  go- 
ahead  for  local  governments.   The  Advisory  Commission  on 
Intergovernmental  Relations  belives  the  shared  powers 
concept 

should  stimulate  initiative  and  vigor  of  local 
self-government  to  meet  new  and  expanding  re- 
sponsibilities.  It  should  also  free  State 
legislatures  from  acting  on  a  host  of  purely 
local  and  special  legislation,  and  at  the  same 
time,  bring  into  bold  relief  the  existing  pro- 
fusion of  antiquated  restrictive  provisions  of 
State  statutes. 31 

Others  laud  the  shared  powers  concept  as  allowing  both  for 
local  self-government  and  for  the  type  of  regional  and  state 
overview  that  is  becoming  increasingly  important.   As  one 
writer  put  it: 

The  advantage  of  this  shared  power  system  is 
that  it  gives  the  municipality  the  initial  pow- 
er to  act  and  at  the  same  time  preserves  the 
right  of  the  wider  jurisdiction  to  act  for  all 
the  people  of  the  state  or  for  any  portion 
greater  than  the  municipality  that  is  affected 
by  a  particular  issue.   This  is  all  home  rule 
can  ever  really  be  in  an  increasingly  complex 
urban  society:   freedom  for  the  municipality  to 
move  ahead  on  local  matters  insofar  as  it  does 
not  interfere  with  the  larger  welfare. 32 
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Criticism  of  the  Shared  Powers  Method 


But  the  same  writer  notes  what  some  see  as  the  "Achilles 
heel"  of  the  shared  powers  concept:   the  fact  that  it  gives 
the  legislature  "a  free  hand  to  interfere  in  local  matters 
either  by  advance  proscription  or  veto  after  the  fact."   33 
As  noted  earlier,  much  of  the  original  impetus  for  increased 
local  autonomy  was  based  on  a  distrust  of  the  legislature — 
a  distrust  at  least  partly  well-earned.   Opponents  of  the 
shared  powers  concept  fear  that,  in  practice,  the  powers  may 
not  be  shared  at  all;  the  legislature,  if  it  wishes,  can  pre- 
empt all  fields  by  denying  power  to  local  government.   The 
legislature,  v;arns  one  critic,  would  be  given  "'life  or 
death'  discretion"  over  the  practice  of  local  self-government. 

Simply  put,  critics  of  the  "shared  powers"  concept  fear  that 
nothing  would  be  gained.   In  theory,  local  governments  may  be 
able  to  exercise  all  powers  not  specifically  denied  them. 
But  what  does  that  mean  in  practice  when  a  recalcitrant  legis- 
lature could  deny  all  powers?   Thus,  critics  argue,  the  Dillon 
Rule  may  be  reversed  in  theory--only  to  be  reinstated  in  prac- 
tice. 

Others  question  whether,  indeed,  the  shared  powers  approach 
will  overcome  the  necessity  of  considerable  court  interpre- 
tation.  A  Pennsylvania  study  notes: 

[T]hose  who  favor  the  traditional  [allocated] 
approach  are  not  impressed  with  the  claim  that 
the  application  of  the  .  .  .  [shared]  powers 
principle  would  diminish  the  necessity  for  ju- 
dicial interpretation  of  local  power.   They 
foresee  manifold  and  exceedingly  difficult 
legal  questions  arising  from  the  exercise  of 
local  powers  within  the  context  and  presumed 
applicability  of  a  substantial  body  of  case 
law  which  has  been  built  up  on  the  concept  of 
Dillon's  Rule. 35 

It  also  is  certain  that  a  successful  switch  to  the  shared 
powers  concept  in  Montana  would  require  a  thoughtful  study 
of  the  entire  body  of  local  government  law  by  the  legisla- 
ture.  The  goal  would  be  to  determine  what  powers  should  be 
circumscribed  or  withheld  completely  from  local  governments. 
The  requirement  for  such  a  study  was  well  stated  in  1959  by 
a  New  York  commission,  which  had  recommended  shared  powers 
for  local  governments: 


34 
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One  of  the  most  important  immediate  effects  of 
adoption  of  the  proposed  new  Local  Government 
Article  would  be  the  resulting  need  for  the 
Legislature  to  take  a  fresh  new  look  at  the  mass 
of  statute  law  affecting  local  governments. 
This  does  not  mean  that  it  would  in  itself  upset 
all  or  most  of  the  existing  statute  law.   It  does 
mean  that  it  would  require  a  wide  examination  of 
local  government  law  and  such  revision  and  sup- 
plementation of  it  as  may  be  needed  to  conform  it 
to  the  new  pattern  of  state-local  relations. ^6 

The  Advisory  Commission  on  Intergovernmental  Relations  also 
stresses  the  importance  of  such  an  examination. 37 

Actually,  such  a  study  of  the  maze  of  local  government  law 
in  Montana  would  be  wise,  anyway.   The  state  is  said  to  have 
more  than  1,200  statutes  controlling  local  governments. 38 
And  at  present,  one  who  reads  the  voluminous  codes  on  city 
and  county  government  becomes  suspicious  that  the  pages  were 
dropped  on  the  way  to  the  bindery  and  were  never  straightened 
out  before  they  were  bound. 39 


Routes  to  Local  Control:  Other  Methods 


Some  states  have  rejected  outright  acceptance  of  either  the 
allocated  or  shared  powers  methods  of  giving  more  authority 
to  local  government  units,  have  embellished  on  one  or  the 
other  of  the  basic  plans  or  have  combined  parts  of  them. 

For  example,  Kansas  [Art.  12,  Sec.  5]  approved  in  1970  a 
constitutional  amendment  empowering  cities  to  determine 
"their  local  affairs  and  government,"  subject  to  uniform 
state  law.   In  other  words,  cities  may  act  in  certain  areas 
without  prior  legislative  approval.   As  in  the  case  of  many 
other  states,  certain  powers  are  reserved  to  the  legisla- 
ture:  incorporation,  annexation,  consolidation  and  disin- 
corpo ration,  for  example.   But  the  Kansas  amendment  goes  a 
step  further  than  many  constitutions  by  empowering  a  city, 
in  effect,  to  exempt  itself  from  any  state  law  that  affects 
that  city  individually  but  is  not  applicable  to  all  cities 
in  the  state.   Dr.  James  W.  Drury  gives  this  explanation 
of  the  Kansas  amendment: 

If  there  is  no  legislative  enactment  relating  to 
a  svibject  and  applicable  to  a  particular  city 
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and  the  matter  is  a  local  matter,  the  city  may 
proceed  to  enact  an  ordinary  ordinance  on  that 
subject  ....   By  enacting  a  simple  ordinance 
a  city  can  legislate  on  any  matter  of  local  af- 
fairs or  government  as  long  as  the  Legislature 
has  remained  silent  on  the  subject  .... 

If  there  is  legislation  on  a  subject  which  is 
applicable  to  a  city  but  not  uniformly  applicable 
to  all  cities  of  the  state,  the  city  may  exempt 
itself  from  the  whole  or  any  part  of  the  statute 
and  provide  substitute  or  additional  legislation 
by  means  of  a  "charter  ordinance."   The  important 
determination  in  the  enactment  of  a  charter  ordi- 
nance is  not  whether  a  state  statute  exists  on  the 
subject,  as  is  the  case  with  ordinary  ordinances. 
Rather,  the  question  is  whether  the  existing 
state  statute  is  uniformly  applicable  to  all  cities 
of  the  state. 40 

The  Kansas  amendment  seems  to  be  aimed  mainly  for  states  in 
which  legislatures  tend  to  pass  legislation  applying  only  to 
one  city  rather  than  cities  as  a  group.   As  will  be  noted 
later  Montana  has  not  experienced  this  problem  to  a  great 
degree. 

Among  the  most  recent  variations  of  dividing  powers  between 
local  and  state  governments  is  that  approved  by  Iowa  voters 
in  1968.   The  Iowa  constitutional  amendment  provides: 

Municipal  corporations  are  granted  home  rule  pow- 
er and  authority,  not  inconsistent  with  the  laws 
of  the  General  Assembly,  to  determine  their  local 
affairs  and  government  except  that  they  shall  not 
have  power  to  levy  any  tax  unless  expressly  author- 
ized by  the  General  Assembly. 

The  rule  or  proposition  of  law  that  a  municipal 
corporation  possesses  and  can  exercise  only  those 
powers  granted  in  express  words  is  not  a  part  of 
the  law  of  this  state.   [Iowa  Const.,  Art.  Ill, 
Sec.  2]. 

The  Iowa  provision  appears  to  combine  both  the  allocated  and 
shared  powers  concept,  speaking  on  the  one  hand  of  "local  af- 
fairs and  government"  but  submitting  even  those  matters  to  a 
legislative  overview.   The  second  paragraph  of  the  amendment 
seems  nothing  more  than  an  attempt  to  bury  a  major  portion  of 
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the  Dillon  Rule  once  and  for  all;  it  is,  perhaps,  proper  that 
this  would-be  burial,  without  eulogy,  comes  in  Dillon's  home 
state. 

The  Iowa  Legislative  Service  Bureau  has  noted  that  a  "con- 
siderable amount  of  decision-making  and  legislative  drafting" 
may  be  necessary  to  implement  the  amendment.   It  notes: 

The  fact  that  a  proposition  of  law  is  not  a  part 
of  the  law  of  this  state  [as  the  amendment  pro- 
vides] does  not  tell  a  great  deal  about  what  is 
the  law  of  this  state  in  relation  to  municipal 
powers.   The  legislature,  it  appears,  now  has 
the  delicate  task  of  building  a  positive  body  of 
law  in  this  area,  or  else  the  municipal  corpora- 
tions will  be  left  with  considerable  confusion 
and  the  necessity  of  frequent  resort  to  the 
court. 41 

The  actual  effect  of  the  amendment  still  was  untested  in  the 
courts  as  of  late  19  70,  the  University  of  Iowa  Institute  of 
Public  Affairs  noted. 45 

The  extent  to  which  a  specification  of  powers  may  be  detailed 
is  shown  by  the  new  Illinois  Constitution,  [Art.  VII,  Sec.  6] 
which  starts  by  giving  a  "home  rule  unit"  power  over  "any 
function  pertaining  to  its  government  and  affairs,"  specifi- 
cally including  the  power  to  protect  public  health,  safety, 
morals  and  welfare  and  to  license,  tax  and  incur  debt.   But 
from  that  point  on,  the  Constitution  goes  to  great,  and  con- 
fusing, lengths  in  an  attempt  to  modify,  extend  and  limit  the 
powers  of  local  government.   The  result  must  be  seen  to  be 
believed  and  deciphered  to  be  understood. 

Other  constitutional  provisions  concerning  the  allocation  of 
powers  leave  the  entire  question  to  the  legislature.   Mon- 
tana's neighbor  to  the  east.  North  Dakota,  is  one  example: 

The  legislative  assembly  shall  provide  by  law 
for  the  establishment  of  home  rule  in  cities  and 
villages.   It  may  authorize  such  cities  and  vil- 
lages to  exercise  all  or  a  portion  of  any  power 
or  function  which  the  legislative  assembly  has 
power  to  devolve  upon  a  non-home  rule  city  or 
village,  not  denied  to  such  city  or  village  by 
its  own  home  rule  charter  and  which  is  not 
denied  to  all  home  rule  cities  and  villages  by 
statute  ....  [North  Dakota  Const.  Art.  84] . 
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That  provision,  in  other  words,  grants  the  legislature 
authority  to  share  its  powers  with  local  governnent,  but 
does  not  require  it  to  do  so.   Therefore,  the  system  clear- 
ly depends  on  legislative  discretion,  even  more  than  does 
the  shared  powers  formula  used  in  Massachusetts,  South 
Dakota,  Alaska,  Pennsylvania  and  Texas. 

Another  provision  leaving  the  determination  of  power  solely 
in  the  hands  of  the  legislature  is  that  of  Hawaii.   Although 
specific  exception  is  made  for  certain  questions  of  govern- 
ment structure  and  organization,  the  Hawaii  Constitution 
[Art.  VII,  Sec.  1]  basically  provides  that  political  sxibdi- 
visions  "shall  have  and  exercise  such  powers  as  shall  be 
conferred  under  general  laws."   That  provision,  according 
to  a  Hawaii  study,  leaves  the  legislature  free  to  grant 
either  allocated  or  shared  powers.   The  report  continues: 

By  requiring  the  state  legislature  to  distribute 
powers  among  the  different  governmental  levels, 
functions  can  be  shifted  flexibly  without  invok- 
ing constitutional  amendment  procedures.   The 
essentially  political  question  of  the  classifi- 
cation of  state  and  local  matters  becomes  more  a 
state  legislative  responsibility  than  a  judicial 
one.   However,  local  governments  are  guaranteed 
no  powers,  are  dependent  upon  a  sympathetic  le- 
gislature and  must  await  a  positive  legislative 
statement  of  power  delegated  to  them.^^ 

The  proposed — but  defeated — Idaho  Constitution  of  1970  also 
would  have  left  the  question  of  distribution  of  powers  up  to 
the  legislature.   The  applicable  provision  stated: 

The  legislature  shall  prescribe  the  powers  and 
duties  of  political  subdivisions,  and  shall  also 
provide  for  their  incorporation,  organization, 
classification,  consolidation,  merger,  division, 
and  dissolution.   [Proposed  Idaho  Const,  of  1970, 
Art.  XII,  Sec.  1]. 

Such  provisions  do  not  change,  by  themselves,  the  Dillon 
Rule  of  state  supremacy  over  local  governments.   They  allow 
a  change  in  the  traditional  state-local  relationship,  but 
they  do  not  mandate  it. 
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Instructions  to  the  Court 


Probably  because  of  growing  dissatisfaction  with  court  rul- 
ings confining  local  self-government  powers,  states 
increasingly  are  inserting  into  their  constitutions  language 
calling  for  liberal  construction  of  local  government  articles, 

Massachusetts,  for  example,  states: 

It  is  the  intention  of  this  article  to  reaffirm 
the  customary  and  traditional  liberties  of  the 
people  with  respect  to  the  conduct  of  their  lo- 
cal government,  and  to  grant  and  confirm  to  the 
people  of  every  city  and  town  the  right  of  self- 
government  in  local  matters,  subject  to  the 
provisions  of  this  article  and  to  such  standards 
and  requirements  as  the  general  court  [legisla- 
ture] may  establish  by  law  in  accordance  with 
the  provisions  of  this  article.   [Massachusetts 
Const.  Art.  LXXXIX,  Sec.  1]. 

Alaska  includes  a  stronger  provision: 

The  purpose  of  this  article  is  to  provide  for 
maximum  local  self-government  with  a  minimum  of 
local  government  units,  and  to  prevent  duplica- 
tion of  tax-levying  jurisdictions.   A  liberal 
construction  shall  be  given  to  the  powers  of 
local  government  units.   [Alaska  Const.  Art.  X, 
Sec.  1]. 

In  its  new  constitution,  Illinois  in  Article  VII,  Section 
6 (m)  provides  that  "Powers  and  functions  of  home  rule  units 
shall  be  construed  liberally." 

These  attempts  to  influence  court  interpretation  through 
broad  statements  of  purpose  and  philosophy  also  sometimes 
have  a  negative  tone.   Perhaps  the  best  example  is  the  Iowa 
Constitution,  which  states,  in  effect,  that  the  Dillon  Rule 
of  strict  limitation  on  the  powers  of  local  government  shall 
not  apply  in  that  state.   [Art.  Ill,  Sec.  2]. 


MORE  POWER — FOR  WHOM? 


Constitutional  provisions  aimed  at  granting  additional  power 
to  local  government  often  specify  that  only  certain  local 
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units  may  share  in  that  grant.   Traditionally,  for  example, 
attempts  to  increase  local  authority  were  aimed  at  muiiici- 
palities,  and  most  often  only  at  those  municipalities  which 
had  exceeded  a  certain  population  minimum. 

Reasons  for  the  limitations  are  both  theoretical  and  practi- 
cal.  An  Indiana  study  notes: 

Provision  of  home  rule  power  for  small  or  obsoles- 
cent units  may,  in  the  opinion  of  some  observers, 
become  as  critical  a  problem  in  the  future  as 
those  which  home  rule  protagonists  seek  to  over- 
come.  Further,  it  may  be  necessary  to  deter 
potential  opposition  to  home  rule  in  general  by 
restricting  it  to  heavily  urbanized  areas--those 
areas  where  the  greatest  pressure  for  home  rule 
powers  presently  exists. ^^ 

However,  there  are  indications  of  a  trend  away  from  broad 
limitations  on  the  exercise  of  additional  powers  locally. 
Most  specifically,  attention  is  turning  increasingly  to 
strengthening  the  powers  of  county  governments,  as  well  as 
municipal  governments. 


Power  for  Counties 


Nationally,  the  movement  to  strengthen  county  government  has 
been  among  the  most  dramatic  efforts  in  local  government  in 
recent  years.   Counties  increasingly  are  looked  upon  as  pro- 
viding perhaps  the  most  valuable  natural  element  for  solving 
local  government  problems:   the  element  of  space.   County 
government,  except  in  some  highly  urbanized  areas,  provides 
"elbow  room"  in  which  problems  can  be  anticipated  before 
they  develop  as  well  as  battled  after  they  become  fact. 

As  noted  in  Chapter  II,  Montana  counties  now  are  powerless 
in  the  absence  of  specific  legislative  permission  to  act. 
They  are  controlled  even  more  tightly  than  the  state's 
cities  and  towns  because  counties,  unlike  municipalities,  do 
not  have  power  to  pass  local  laws  or  ordinances.   The  result 
is  that  the  legislature  must  provide  in  detail  when  it  grants 
power  to  counties. 4  5 

Counties  in  most  states — not  only  Montana--are  at  present 
ill-suited  legally  to  make  full  use  of  the  advantages  they 
offer.   Nationally,  their  general  lack  of  pov/er  has  been 
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blamed  for  preventing  them  from  assuming  many  important  new 
functions. 4^   The  lack  of  a  more-extensive  ordinance-making 
power  has  been  described  as  "an  important  weakness  in  county 
government ."47 

An  increasing  number  of  states  are  altering  the  legal  status 
of  counties,  although  many  of  the  changes  are  concerned  more 
with  county  government  structure  than  county  government 
power .   Russell  M.  Maddox  and  Kopert  F.  Fuquay  note: 

State  constitutional  provisions  authorizing  home 
rule  for  cities  usually  confer  considerable  author- 
ity over  local  matters  as  distinguished  from  those 
of  general  state  concern.   But  county  home-rule 
provisions  have  not  appreciably  increased  the  sub- 
stantive authority  of  counties;  that  is,  they  have 
not  empowered  counties  to  enter  previously  forbid- 
den fields  of  activity  to  any  significant  degree. 
Instead,  home  rule  has  served  almost  entirely  to 
enable  individual  counties  to  arrange  their  gov- 
ernmental structure  to  meet  their  particular 
needs.   Complete  freedom  does  not  always  exist 
even  in  this  regard,  for  in  some  instances  counties 
are  required  to  provide  for  certain  specified  offi- 
cers.4° 

A  marked  departure  from  this  traditional  approach  is  suggested 
in  the  Model  State  Constitution,  which  would  allow  counties, 
as  well  as  cities,  to  exercise  all  legislative  power  not 
denied  by  law  or  by  the  county  charter. '^^   Similar  language 
is  suggested  by  the  Advisory  Commission  on  Intergovernmental 
Relations,  although  the  necessity  to  adapt  the  provision  to 
local  conditions  is  emphasized. 50 

In  Alaska,  home-rule  boroughs  (which  correspond  roughly  to 
counties  in  other  states)  are  given  shared  powers  [Art.  X, 
Sec.  11];  certain  Illinois  counties  share  increased  author- 
ity with  cities  in  that  state's  new  constitution  [Art.  VII, 
Sec.  6].   Florida  charter  counties  are  given  "all  powers  of 
local  self-government  not  inconsistent  with  general  law,  or 
with  special  law  approved  by  vote  of  the  electors,"  and  both 
charter  and  non-charter  counties  are  given  power  to  pass 
local  ordinances  [Art.  VIII,  Sec.  1]. 

The  Washington  Constitution  [Art.  II,  Sec.  11]  allows  a 
county,  as  well  as  cities,  towns  and  townships,  to  "make  and 
enforce  within  its  limits  all  such  local  police,  sanitary 
and  other  regulations  as  are  not  in  conflict  with  general 
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laws."   Oregon  [Art.  VI,  Sec.  10]  authorizes  its  charter 
counties  to  exercise  authority  "over  matters  of  county  con- 
cern. " 

The  local  government  committee  of  the  Illinois  Constitu- 
tional Convention  believed  that  strengthening  county  govern- 
ment in  that  state  was  a  way  to  "help  stem  the  growth  of 
unnecessary  local  governments,  and  perhaps  to  eliminate  some 
that  already  exist."   It  also  saw  a  stronger  county  govern- 
ment as  an  effective  force  in  solving  the  problems  of 
metropolitan  areas. 51 

Both  arguments  could  be  applied  in  Montana.   The  prolifera- 
tion of  special  districts,  in  both  urban  and  rural  counties, 
is  noted  in  Chapter  VI;  it  is  apparent  that  at  least  some  of 
that  proliferation  has  occurred  because  of  the  legal  inability 
of  Montana  counties  to  provide  desired  services.   And  in  ur- 
ban counties,  the  sprawl  on  the  fringe  of  the  incorporated 
cities  increasingly  requires  urban-type  services  that  often 
can  be  provided  only  clumsily--if  at  all — by  county  govern- 
ments under  their  present  constitutional  status. 

But  a  strengthened  county  government  should  not  be  seen  in 
terms  of  meeting  the  demands  of  urbanization  only.   "The 
strengthening  of  rural  counties  especially,  would  take  some 
of  the  load  off  State  administration  and  simplify  the  task 
of  administering  National  programs  based  upon  counties,"  the 
Kestnbaum  Commission  noted  in  a  1955  report. 52 

The  National  Association  of  Counties,  which  endorses  the 
shared  powers  concept  for  "selected  units  of  local  govern- 
ment," is  leading  an  increasingly  vigorous  fight  to  change 
the  traditional  legal  status  of  counties.   The  Association, 
in  the  American  County  Platform,  states: 

We  in  county  government  believe  that  Home  Rule, 
or  the  right  of  local  self  determination,  is  a 
cornerstone  of  our  American  Democracy.   Our 
state  legislatures  have  not  always  recognized 
this  and  have  been  notoriously  slow  to  delegate 
adequate  authority  to  local  officials  to  solve 
purely  local  problems. 

Counties  have  been  hamstrung  by  antiquated  state 
statutes  and  constitutional  provisions  that  make 
it  extremely  difficult  for  elected  county  offi- 
cials to  act  effectively,  with  the  result  that 
counties  often  have  been  forced  to  abandon 
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functions  to  state  and  national  government  that 
could  be  discharged  more  efficiently  and  eco- 
nomically at  the  county  levels. ^^ 

The  Association  recommends  more  constitutional  and  statutory 
freedom  and  flexibility  for  counties  to  help  solve  the  prob- 
lem. 

But  the  grant  of  substantial  additional  powers  to  counties 
has  its  opponents.   Some  say  the  structure  of  county  govern- 
ment is  so  archaic  that  it  cannot  properly  exercise  addi- 
tional power.   The  argument,  discussed  in  Chapter  V,  is  not 
a  frivolous  one.   In  addition,  the  idea  of  lodging  consider- 
able local  authority  in  counties  is  looked  upon  skeptically 
by  those  who  continue  to  see  the  county  essentially  as  an 
administrative  subdivision  of  the  state. 

That  point  was  made  more  than  thirty-five  years  ago  in  an 
article  supposedly  supporting  "county  home  rule."   The 
author,  Arthur  W.  Bromage,  finally  concluded  that  counties 
should  have  substantial  authority  to  draw  up  their  own  gov- 
ernment structure  but  not  to  determine  their  own  functions. 
He  wrote: 

As  an  administrative  subdivision  of  the  state 
the  county  must  confine  itself  to  powers  and 
duties  imposed  upon  it  by  the  legislature.   To 
grant  counties  control  over  an  undefined  range 
of  local  affairs  would  be  to  throw  a  burden  on 
the  courts.   They  would  be  hard  put  to  draw  the 
line  between  state  and  county  affairs.   The  in- 
tricate relationship  between  state  and  county 
administration  would  be  disrupted. 54 

Despite  those  warnings,  the  trend  toward  authorizing  counties 
to  exercise  more  powers  is  running  the  Scime  track — although 
a  few  laps  behind-- the  similar  movement  toward  more  author- 
ity for  municipalities.   In  this  regard,  a  word  of  caution 
is  in  order:   A  desire  to  increase  the  local  authority  on 
both  city  and  county  levels  could  create  a  maze  of  conflict- 
ing, competing  and  colliding  powers.   The  Advisory  Commission 
on  Intergovernmental  Relations  has  noted: 

It  is  recognized  that  the  delegation  of  residual 
power  to  all  units  of  local  government  would 
vastly  complicate  intergovernmental  relations  at 
the  local  level.   Consequently,  in  making  such  a 
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delegation,  each  State  should  select  the  types  of 
local  government  best  suited  to  exercise  general 
powers  ....   A  State  may  wish  to  designate 
selected  municipalities,  depending  upon  the  ex- 
tent to  which  it  decides  to  restrict  the  power 
of  small  urban  units  because,  for  example,  of  the 
inadequacy  of  economic  resources  necessary  for 
the  proper  exercise  of  residual  power.   Instead, 
the  State  may  wish  to  encourage  such  units  to 
consolidate  or  cooperate  in  discharging  various 
functions . 55 

That  warning  may  go  too  far.   Granting  of  residual  power  to 
all  units  of  local  government  would  not  "vastly  complicate" 
matters  if  the  legislature  carefully  designed  a  plan  re- 
stricting which  powers  could  be  exercised  by  which  govern- 
ments.  The  possibility  of  that  being  done,  indeed,  is  one 
of  the  major  advantages  of  the  residual  powers  concept.   But 
on  the  other  hand,  it  might  be  wise  to  minimize--through  con- 
stitutional language--possible  conflicts  in  the  exercise  of 
local  power.   For  example,  the  proposed  Maryland  Constitution, 
rejected  in  1968,  would  have  made  a  county  clearly  supreme 
over  municipalities  within  its  borders  [Art.  7].   Florida, 
on  the  other  hand,  makes  a  municipal  ordinance  supreme  to  an 
ordinance  adopted  by  a  non- charter  county;  however,  an  ordi- 
nance adopted  by  a  charter  county  may  prevail  over  a  municipal 
ordinance,  depending  on  the  terms  of  the  county  charter  [Art. 
VIII,  Sec.  1(f)  and  (g) ] .   In  Illinois,  a  municipal  ordinance 
prevails  over  a  home  rule  county  ordinance  [Art.  VII,  Sec. 
6(c)  ]. 

On  the  other  hand,  Alaska  [Art.  X]  gives  shared  powers  to 
both  home-rule  charter  cities  and  boroughs  without  constitu- 
tionally specifying  which  will  prevail  in  case  of  conflict. 
And  considerable  conflict  is  reported  in  that  state  between 
boroughs  and  cities  concerning  functional  j urisdiction. 56 

A  decision  on  what  powers  counties  and  municipalities  should 
have  will  depend  finally  on  a  determination  of  what  is  the 
proper  role  of  each  level  of  government.   But  it  is  clear 
that  for  both  levels,  the  need  for  cooperative  efforts  at 
least  matches  the  need  for  local  autonomy.   Duncombe,  in  his 
study  of  county  government  reports: 

As  ties  between  the  county  courthouse  and  national 
and  state  agencies  become  clear,  a  shift  in  empha- 
sis may  occur  in  the  concept  of  county  home  rule. 
County  officials  will  continue  to  struggle  for 
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freedom  from  obsolete  constitutional  and  legal 
restrictions  which  prevent  county  government  re- 
organization, impair  the  ordinance  making  powers 
of  counties,  and  limit  the  service  counties  can 
provide.   The  objective  of  county  home  rule  will 
not  be  county  autonomy,  but  greater  flexibility 
to  serve  as  a  more  effective  partner  in  a  combined 
federal,  state,  and  local  effort  to  solve  the 
serious  urban  and  rural  problems  of  our  times. 57 

Additional  Power  With  Charter  Only 

The  granting  of  additional  power  to  local  governments  often 
is  made  contingent  upon  the  preparation  and  adoption  by  a 
locality  of  its  own  governmental  charter.   In  other  words, 
city  or  county  residents  draw  up  their  own  blueprint  of 
government  and  specify  within  it  that  the  governmental  unit 
may  exercise  certain  additional  powers  and  perform  certain 
functions.   In  a  sense,  the  grant  of  additional  power — or 
the  transfer  of  power  from  the  state  to  the  local  level — is 
directly  authorized  by  the  local  voters. 

However,  the  charter  system  requires  exercise  of  one  of  the 
most  difficult  powers — that  of  charter-drafting — as  a  pre- 
requisite to  allowing  a  locality  to  perform  less  complicated 
functions.   And  although  most  states  have  tended  to  limit  the 
granting  of  additional  local  government  functions  to  those 
units  which  write  and  adopt  their  own  charters,  there  appears 
to  be  a  movement  away  from  this.   The  Model  State  Constitu- 
tion language,  for  example,  does  not  require  charter-writing 
as  a  prerequisite  to  receiving  a  grant  of  shared  powers; 58 
neither  do  the  constitutions  of  Illinois  [Art.  VII,  Sec.  6] 
or  Ohio  [Art.  XVIII,  Sec.  3],   On  the  other  hand,  the  grant 
of  additional  functions  and  powers  in  Alaska  is  contingent 
upon  adoption  locally  of  a  so-called  "home  rule"  charter 
[Art.  X,  Sees.  9-11],  as  it  is  in  most  other  states. 

The  requirement  that  a  local  government  unit  adopt  a  charter 
before  it  can  exercise  additional  powers  also  often  places 
other  restrictions  on  which  local  government  units  may  per- 
form those  additional  functions.   Some  states  that  require 
a  charter  as  a  basis  for  more  local  autonomy,  for  example, 
in  turn  limit  the  charter-making  power  to  cities  of  a  certain 
population.   These  restrictions  are  discussed  in  greater  de- 
tail in  Chapter  IV. 
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Even  some  states  that  do  not  require  charter-writing  as  a 
prerequisite  to  exercising  more  functions  limit  the  number 
of  local  units  that  may  perform  the  additional  functions. 
Illinois  is  a  good  example:   its  new  constitution  limits 
the  grant  of  additional  local  authority  to  municipalities 
of  more  than  25,000  population,  to  counties  that  have  an 
elected  chief  executive  officer  and  to  other  municipalities 
that  specifically  vote  to  share  the  grant  of  additional 
powers  [Art.  VII,  Sec.  6(a)].   The  provision  concerning 
executive  officers  is  an  interesting  "carrot"  to  counties 
to  modernize  their  government  structure  and  will  be  dis- 
cussed later. 

The  local  government  committee  at  the  Illinois  Constitution- 
al Convention,  which  originally  had  recommended  a  population 
minimum  of  20,000  for  municipalities,  explained  its  support 
for  a  population  limit  on  the  exercise  of  additional  powers 
as  follows: 

[T]he  committee  believes  that  home-rule  powers 
are  most  urgently  needed  by  larger  municipali- 
ties in  the  more  highly  urbanized  areas  of  the 
state.  Although  the  problems  of  urban  society 
affect  many  smaller  localities,  they  are  felt 
most  intensely  in  our  larger  cities  and  villages. ^9 

At  the  same  time,  larger  municipalities  are  in  a 
position  to  use  home-rule  powers  most  effectively. 
The  grant  of  home-rule  powers  implies  the  obli- 
gation and  necessity  to  attract  and  pay  for 
administrative  personnel  capable  of  executing 
these  powers  efficiently  and  imaginatively.   IJot 
all  municipalities  could  afford  this  kind  of 
scarce  expert ise--or  would  want  to.   Home-rule 
also  implies  a  sufficiently  broad  revenue  base 
to  support  the  powers  granted.   Small  municipali- 
ties are  not  likely  to  have  the  necessary  econom- 
ic resources  to  make  home-rule  meaningful. 60 


And  finally,  the  area  subject  to  control  by 
smaller  cities  and  villages  is  simply  not  great 
enough  to  warrant  full  local  autonomy  through 
the  grant  of  home  rule  powers.   Small  municipal- 
ities have  too  many  ties  to  neighboring  govern- 
mental units  to  warrant  vesting  them  with  full, 
independent  governmental  powers  on  an  automatic 
basis . 61 
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RESTRICTIONS  ON  STATE  AUTHORITY 


Attempts  to  set  local  governments  free  from  control  by  the 
state  discussed  thus  far  have  been  expressed  in  terms  of 
positive  grants  of  power  to  the  local  levels:   that  is,  in- 
stances in  which  state  constitutions  specifically  assign 
certain  functions  or  powers  to  local  governments. 

Another  type  of  constitutional  provision  also  aims  at  free- 
dom for  local  government  from  state  control  but  does  it  by 
negatively  restricting  the  power  of  the  state  legislature, 
rather  than  positively  granting  power  to  local  government. 

Such  negative  protection  is  found  several  places  in  the 
Montana  Constitution,  most  prominently  in  a  prohibition 
against  special  legislation  [Art.  V,  Sec.  26]  and  against 
delegation  of  municipal  functions  [Art.  V,  Sec.  36]. 


Special  v.  General  Legislation 

About  three-fourths  of  the  state  constitutions  prohibit  the 
legislature  to  some  degree  from  passing  special  or  local 
acts. 62   In  terms  of  local  government,  a  local  or  special 
law  is  one  which  applies  to  a  city  or  county  as  an  indivi- 
dual unit,  rather  than  to  all  cities  or  counties  or  reason- 
able classes  of  those  local  governments.   The  definition  has 
been  stated  as  follows: 

[A]  law  pertaining  to  municipalities  is  special 
if,  by  reason  of  its  being  made  applicable  to  a 
particular  municipality  or  group  of  municipali- 
ties, it  arbitrarily  grants  privileges  or  im- 
poses burdens  upon  less  than  all  the  municipali- 
ties to  which  the  particular  law  would  naturally 
apply  in  the  absence  of  the  limitation.   Thus, 
legislation  made  applicable  on  its  face  to  a 
named  city,  or  to  a  group  of  cities  identified 
by  their  population  or  by  some  other  named 
characteristic,  is  potentially  special,  depend- 
ing upon  whether  or  not  the  particular  restric- 
tive characteristic  is  deemed  to  be  arbitrarily 
selected. 63 

These  restrictions  on  special  legislation  tend  to  free  units 
of  local  government  from  individual  or  specific  control  by 
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the  state  and  are  usually  expressed  in  tv;o  ways:   prohibi- 
tion against  special  laws  when  general  laws  can  be  made 
applicable,  and  specific  listings  of  areas  in  which  special 
laws  may  not  be  passed. 64 

The  Montana  Constitution  contains  both  prohibitions.   Article 
V,  Section  26  prohibits  local  or  special  laws  "where  a  general 
law  can  be  made  applicable"  and,  in  addition,  lists  specific 
areas  in  which  local  laws  are  prohibited.   For  example,  the 
legislature  is  specifically  prohibited  from  passing  special 
laws  laying  out,  opening  or  altering  roads  or  highways;  va- 
cating roads,  town  plats,  streets,  alleys  or  public  grounds; 
locating  or  changing  county  seats;  regulating  county  or  town- 
ship affairs;  regulating  duties  or  jurisdiction  of  justices 
of  the  peace,  police  magistrates  or  constables;  relinquishing 
or  extinguishing  the  liability  of  any  corporation  or  person 
to  a  municipal  corporation;  creating  offices  or  prescribing 
the  powers  or  duties  of  officers  in  counties,  cities,  town- 
ships or  school  districts.   The  prohibition  means  that  on 
those  subjects  the  legislature  may  not  pass  laws  applicable 
only  to  a  specific  city  or  county;  however,  the  legislature 
may  pass  laws  of  general  applicability  on  those  subjects. 

One  commentator  has  noted  that  the  question  of  special  vs. 
general  legislation  presents  an  "inescapable  dilemma"  for  the 
legislature  in  terms  of  local  government: 

If  the  constitution  permits  special  legislation, 
it  imposes  too  great  a  burden  upon  the  state  law- 
making body.   If  special  legislation  is  forbidden, 
needed  rules  to  accord  with  genuine  local  needs 
cannot  be  made  by  the  central  body.^^ 

In  some  states,  however,  the  limitation  on  special  legisla- 
tion has  been  seen  as  a  highly  constructive  force  in  terms  of 
protecting  local  authority.   The  State  of  Illinois,  in  its 
Constitution  of  1870,  had  a  list  of  areas--very  similar  to 
the  present  Montana  list — in  which  the  legislature  could  not 
pass  special  laws.   That  provision  has  been  called  the  "Magna 
Charta  of  local  government  in  Illinois"  on  the  grounds  that 
it  guarantees  the  people  "limited  autonomy  and  self-determina- 
tion in  local  affairs. "^^   In  theory,  the  same  probably  could 
be  said  about  the  Montana  provision  in  that  the  section  may 
have  stopped  legislative  encroachment  into  some  of  the  per- 
sonal affairs  of  individual  cities  and  counties.   But,  in 
practice,  the  section  assures  only  that  the  state  will  con- 
trol its  units  of  local  governments  in  groups,  rather  than 
one  by  one. 
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The  prohibition  against  special  legislation  in  Montana  is 
mitigated  by  two  major  factors:   (1)  a  1922  Constitutional 
amendment  and  (2)  the  grouping  of  municipalities  and 
counties  into  classes  and  subsequent  passage  of  laws  affect- 
ing individual  classes  of  municipalities. 


19  2  2  Amendment 


The  19  2  2  amendment  adding  Section  7  to  Article  XVI  gives  a 
broad,  although  somewhat  confusing,  grant  to  the  legislature 
to  provide  by  "general  or  special  law"  for  any  "plan,  kind, 
manner  or  form  of  municipal  government"  for  counties,  cities 
or  towns  or  combinations  thereof.   Use  of  this  grant  of  pow- 
er has  been  extremely  limited.   The  authorization  to  pass 
special  laws  apparently  has  been  used  only  twice:   in  192  3 
and  19  31  when  special  acts  authorizing  city-county  consoli- 
dation for  Butte  and  Silver  Bow  County  were  adopted. ^^ 

The  reason  for  the  special  law  of  192  3  was  explained  by  Dr. 
A.  R.  Hatton,  charter  consultant  for  the  National  Municipal 
League,  who  drafted  the  bill.   The  legislation  was  drafted 
specifically  for  Silver  Bow  County,  he  said,  because  of 

the  fear  that  a  proposed  act  of  general  avail- 
ability would  meet  general  opposition  in  the 
legislature  from  members  representing  other 
counties  and  be  more  likely  of  amendment  in 
such  manner  as  to  make  it  unsatisfactory  to  the 
citizens  of  Silver  Bow  county.   It  later  devel- 
oped that  the  Butte  committee  underestimated 
the  sentiment  in  the  legislature  favorable  to 
city-county  consolidation.   In  fact,  late  in 
the  session,  the  legislature  also  passed  an 
optional  consolidation  act,  based  largely  on 
Butte-Silver  Bow  measure,  making  consolidation 
available  in  any  county. ^^ 


Classification 


The  system  of  classification  of  municipalities  and  counties 
is  used  somewhat  sparingly  in  Montana.   In  general,  the 
classification  of  municipalities  is  as  follov/s,  based  on 
population: ^^ 
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Population  Classification 

10,000  or  More  First-Class  City 

7,500-10,000  Second-Class  City 

5,000-7,500  Second-  or  Third-Class  City 

(City  Council  May  Determine) 
2,500-5,000  Third-class  City 

1,000-2,500  Third-class  City  or  Town 

(City  Council  May  Determine 
300-1,000  Town 

Less  Than  300  May  Not  Incorporate 

In  addition,  other  classifications  of  municipalities  are 
used  on  occasion;  for  example,  a  differentiation  is  made  be- 
tween municipalities  with  less  than  2,500  population  and  those 
with  more  population  in  a  parking  meter  statute^O  and  on  the 
basis  of  population  and  area  for  the  distribution  of  license 
fees. 71 

Counties  are  classified  according  to  taxable  valuation,  rather 
than  population: 72 

Taxable  Valuation  Classification 

$50  Million  or  More  First  Class 

$30  Million-$50  Million  Second  Class 

$20  Million-$30  Million  Third  Class 

$15  Million-$20  Million  Fourth  Class 

$10  Million-$15  Million  Fifth  Class 

$  5  Million-$10  Million  Sixth  Class 

Less  than  $5  Million  Seventh  Class 

The  system  of  classification  was  conceived  of  as  a  way  to 
provide  for  the  varying  interests  of  local  governments,  yet 
avoid  conflict  with  constitutional  restrictions  against  local 
or  special  legislation.   Counties  and  cities  of  different 
populations,  taxable  base  and  possibly  even  geographical  area 
have  different  problems;  the  units  with  a  specific  need  can  be 
grouped  together  in  one  class,  and  legislation  can  be  directed 
to  meet  that  need,  without  interfering  with  or  regulating  lo- 
cal government  units  not  in  that  class.   Thus,  for  example, 
classification  could  be  used  to  solve  the  problem  of  what 
types  of  local  government  units  should  be  given  what  powers. 
The  legislature  or  constitution  could  grant  considerable  self- 
government  powers  to  certain  units  of  government  through 
classification;  give  moderate  powers  to  others,  and  virtually 
no  self-government  to  the  remaining  units. 

In  general,  the  more  diverse  the  units  of  local  government, 
the  greater  the  need  for  classification.   For  example. 
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classification  would  be  almost  a  necessity  in  a  state  with 
one  city  of  more  than  100,000  people  and  no  other  town  of 
more  than  10,000  people.   Perhaps  it  is  because  of  a  lack 
of  this  population  diversity  that  Montana  has  not  made 
great  use  of  classification  for  its  municipalities  or 
counties.   Municipal  classification  is  used,  however,  in 
several  instances,  including  limits  on  the  structure  and 
form  of  government  available^S  and  specifics  of  fire 
protection, 74  police  departments^S  and  boards  of  health. ^^ 
Most  laws,  however,  apply  generally  to  all  municipalities. 
County  classification  in  Montana  is  used  primarily  as  a 
method  of  setting  salaries  for  elected  officials. 

Like  any  other  authority,  the  power  to  classify  local  govern- 
ments and  legislate  as  to  class  has  been  misused  on  occasion. 
Some  states,  for  example,  have  set  up  such  detailed  classi- 
fications that  a  legislative  act  ostensibly  applying  to  a 
"class"  of  local  governments  actually  applies  only  to  one. 
California  and  Ohio  have  been  cited  as  states  which  in  the 
past  have  used  classification  to  its  illogical  extreme: 
California  by  creating  in  effect  an  individual  class  for 
each  of  its  5  8  counties  and  Ohio  by  attempting  to  single  out 
its  cities  through  classification.  '7 

A  1965  Montana  law,  amended  in  1967,  gives  an  excellent 
example  of  what  might  be  called  "gerrymandered  classifica- 
tion."  The  law  provides  for  the  sharing  of  motor  vehicle 
license  and  registration  fees  with:   (1)  a  city  with  a  popu- 
lation of  35,000  or  more  according  to  the  19  30  federal  cen- 
sus and  municipalities  within  one  mile  of  such  city;  and 

(2)  cities  having  a  population  of  10,000  or  more  according 
to  the  19  50  census  if  the  city  is  located  in  a  county  with 
less  than  750  square  miles.  That  "general"  law  clearly  is 
specifically  directed  at  (1)  the  Butte-Walkerville  area  and 

(2)  Anaconda  since  they  are  the  only  cities  that  meet  the 
rather  special  qualifications.   Such  examples,  however,  are 
the  exception  rather  than  the  rule  in  Montana. 

Some  states  attempt  to  avoid  misuse  of  classification  through 
constitutional  provision.   These  provisions  essentially  limit 
legislative  power  to  classify  local  governments;  no  specific 
constitutional  authorization  to  classify  is  necessary,  as  is 
shown  by  the  fact  that  Montana  and  other  states  have  used 
classification  for  years  without  express  constitutional 
authorization  to  do  so. 

The  Model  State  Constitution  suggests  language  stating  the 
legislature  shall  provide  "for  such  classification  of  civil 
divisions  as  may  be  necessary,  on  the  basis  of  population  or 
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any  other  reasonable  basis  related  to  the  purpose  of  the 
classification. "^^ 

The  Maryland  Constitutional  Convention  Commission  recommended 
considerably  more  specific  and  restrictive  language  in  its 
draft  constitution: 

Classes  of  counties,  based  upon  population  as 
determined  by  the  most  recent  United  States  Cen- 
sus or  upon  other  criteria,  may  be  prescribed  by 
law  with  not  more  than  five  classes  and  not  less 
than  three  counties  in  any  one  class.   IJo  more 
than  one  classification  shall  be  in  effect  at 
any  one  time  but  the  classification  may  be 
changed  at  any  time. 79 

Another  example  of  a  constitutional  provision  on  classifica- 
tion is  provided  by  Wyoming: 

The  legislature  shall  provide  by  general  laws 
for  the  organization  and  classification  of 
municipal  corporations.   The  number  of  such 
classes  shall  not  exceed  four  (4) ,  and  the  pow- 
ers of  each  class  shall  be  defined  by  general 
laws,  so  that  no  such  corporation  shall  have 
any  powers  or  be  subject  to  any  restrictions 
other  than  all  corporations  of  the  same  class. 
[Wyoming  Const.  Art.  13,  Sec.  1]. 

These  restrictions  on  classification  can  be  interpreted  as 
further  protection  against  legislative  meddling  in  purely  lo- 
cal affairs.   On  the  other  hand,  if  too  specific,  they  could 
greatly  limit  the  flexibility  the  legislature  needs  in  dealing 
with  local  units  of  various  sizes  and  circumstances.   In  most 
states,  as  in  Montana,  classification  is  a  "creature  of  the 
legislature  approved  by  the  courts"  and  lacks  specific  con- 
stitutional authorization  or  mention. 80 


Delegation  of  Municipal  Functions 

Another  negative  protection  of  local  authority  in  the  Montana 
Constitution  is  found  in  Article  V,  Section  36,  which  provides 

The  legislative  assembly  shall  not  delegate  to 
any  special  commission,  private  corporation  or 
association,  any  power  to  make,  supervise  or 
interfere  with  any  municipal  improvement,  money. 
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property  or  effects,  whether  held  in  trust  or 
otherwise,  or  to  levy  taxes,  or  to  perform  any 
municipal  functions  whatever. 

In  interpreting  this  section,  the  Montana  Supreme  Court  has 
indicated  that  the  wording  does  not  prohibit  the  delegation 
of  municipal  power  to  state  officials ^^  or  to  such  bodies  as 
police  commissions  which  are  part  of  local  government. 82 

The  Montana  Legislative  Council,  in  its  1967-1969  study  of 
the  Constitution,  noted  that  none  of  six  constitutions  used 
for  comparative  purposes  (Alaska,  Hawaii,  Michigan,  New 
Jersey,  Puerto  Rico  or  the  Model  State  Constitution)  had 
similar  provisions,  but  termed  the  section  adequate. 83 

The  Montana  section  apparently  came  from  the  Pennsylvania 
Constitution  of  1873,  which  originally  contained  a  virtually 
identical  prohibition.   The  Pennsylvania  section  is  said  to 
have  resulted  from  problems  encountered  in  that  state  with 
prior  delegation  of  power  to  a  commission  to  provide  for 
municipal  buildings. 84 

The  Pennsylvania  provision  was  amended  in  196  7  to  delegate 
power  to  panels  and  commissions  dealing  with  policemen  and 
firemen  grievances  and  collective  bargaining .°^  The  change  is 
an  indication  that  modern-day  problems  may  be  clashing  with 
the  theory  expressed  by  the  provision. 

Several  other  state  constitutions  also  contain  such  provi- 
sions; the  constitutions  of  Colorado  [Art.  V,  Sec.  35], 
South  Dakota  [Art.  Ill,  Sec.  26],  Utah  [Art.  VI,  Sec.  29] 
and  Wyoming  [Art.  3,  Sec.  37]   are  examples.   Most  states, 
however,  have  not  found  such  a  provision  necessary. 


Other  Negative  Provisions 


The  Montana  Constitution  also  contains  several  other  minor 
provisions  which  limit  the  power  of  the  legislature  over 
local  affairs.   Significantly,  the  provisions  do  not  grant 
authority  to  local  government;  they  simply  limit  legislative 
power. 

For  example,  the  property  of  counties,  cities,  towns  and 
municipal  corporations  is  exempt  from  taxation  [Art.  XII, 
Sec.  2];  the  legislature  is  prohibited  from  passing  laws 
that  would  impose  on  the  people  of  "any  county  or  municipal 
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subdivision  of  the  state,  a  new  liability  in  respect  to 
transactions  or  considerations  already  passed"  [Art.  XV, 
Sec.  13] .   The  consent  of  local  authorities  is  required 
before  any  "street  or  other  railroad"  can  be  constructed 
within  a  city  or  town  [Art.  XV,  Sec.  12].   Legislative 
control  over  the  removal  of  county  seats  is  limited  [Art. 
XVI,  Sec.  2],  and  the  legislature  is  pov;erless  to  require 
the  consolidation,  abandonment  or  abolition  of  counties 
[Art.  XVI,  Sec.  8].   The  primary  question  concerning  these 
sections  appears  to  be  whether  they  should  be  retained  at 
all  in  the  constitution. 

Perhaps  the  most  important  restriction  on  legislative  pow- 
er--at  least  in  terms  of  causing  major  problems  for  local 
governments — is  the  constitutional  prohibition  against  the 
legislatixre  levying  taxes  upon  the  residents  or  property 
of  any  county,  city,  town  or  municipal  corporation  for 
"county,  town  or  municipal  purposes"  [Art.  XII,  Sec.  11]. 
The  provision  has  been  a  major  roadblock  to  state  aid  to 
local  governments  and  is  discussed  in  Chapter  IX. 


MORE  LOCAL  AUTHORITY — A  SUM'IARY 


All  attempts  to  gain  more  authority  for  local  governments — 
whether  by  positive  grants  of  power  or  negative  restrictions — 
have  one  common  link:   their  failure  to  achieve  what  some 
consider  the  desirable  goal  of  local  autonomy. 

As  noted  above,  systems  have  been  devised  to  avoid  legisla- 
tive control  only  to  be  tripped  up  by  state  courts.   So 
alternatives  have  been  devised  to  avoid  the  courts--only  to 
run  the  risk  of  being  thwarted  by  legislators.   Harvey  Walker, 
a  strong  supporter  of  increased  local  autonomy  offers  the 
following  assessment: 

Thus,  so  far,  the  attempts  to  provide  for  local 
autonomy  for  cities  have  failed  to  accomplish 
the  end  desired.   The  courts  have  emasculated 
them  and  the  legislatures  have  disregarded  or 
abused  them.   The  constitutional  gadgets  so  far 
devised  have  been  unsuccessful  ...  .86 

Walker  would  meet  this  failure  by  a  "thorough  housecleaning 
of  our  'curiosity  shop'  of  miscellaneous  philosophic  and 
legal  doctrines,  followed  by  a  fresh  start. "^7  Throw  out 
the  Dillon  Rule,  he  recominends,  and  diomp  the  distinction 
between  proprietary  and  governmental  functions  as  applied 
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to  local  government.   Then  amend  the  state  constitution  to 
give  local  government  legislative  bodies 

the  full  responsibility  for  deciding  what  ser- 
vices should  be  provided  in  the  area  for  which 
they  are  responsible,  how  they  should  be  con- 
ducted and  how  paid  for,  without  any  statutory 
or  constitutional  limitations  upon  their  power 
of  taxation,  borrowing  or  administration. 88 

Walker's  plan  seems  aimed  at  creating  fiercely  independent 
city-states;  local  government  freedom  might  be  gained  in 
such  a  case,  but  one  must  question  what  would  be  lost. 
Walker's  answer  to  the  failure  thus  far  to  attain  local 
government  autonomy  is  to  try  even  harder;  others,  however, 
are  beginning  to  question  whether  autonomy  is  either  possible 
or  desirable.   They  emphasize  cooperation  and  coordination  as 
the  new  answer  to  the  needs  of  local  residents  (See  Chapter 
VII)  . 

But  whatever  the  decision  concerning  the  authority  of  local 
government,  it  must  be  coordinated  with  another  major  task: 
determining  that  the  structure  of  local  government  will  be 
such  as  to  efficiently  and  effectively  exercise  power, 
while  assuring  that  the  local  units  remain  responsible  to 
their  constituencies.   That  problem  of  government  structure 
is  discussed  in  the  next  two  chapters. 
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CHAPTER  IV 


STRUCTURE  OF  MUNICIPAL  GOVERNMENT 


INTRODUCTION 


Which  comes  first:   a  determination  of  what  power  to  give 
local  governments,  or  a  decision  on  what  type  of  structure 
to  provide  for  those  governments?   The  answer  to  that  "chick- 
en-or-egg"  question  is  that  the  two  f actors--structure  and 
power — must  be  considered  together.   On  the  one  hand,  the 
local  government  with  the  best  possible  structure  can  serve 
no  one  unless  it  is  empowered  to  do  so;  on  the  other  hand, 
power  will  be  wasted  or,  even  worse,  abused  by  a  poorly 
structured  and  unrepresentative  form  of  local  government. 

In  this  regard,  the  Committee  for  Economic  Development 
hinges  its  support  for  a  broad  grant  of  power  to  local  gov- 
ernments on  the  condition  that  such  governments  first  are 
"modernized;"!  many  other  observers  also  have  called  for 
substantial  structural  changes  as  a  means  of  making  local 
government  more  efficient  and  responsive. 

What  government  structure  is  now  provided  for  Montana  muni- 
cipalities and  counties?  On  what  constitutional  provisions 
are  these  forms  of  government  based?  What  steps  have  other 
states  taken  to  allow  their  local  government  units  to  adopt 
local  government  structures  specially  suited  to  their  indi- 
vidual needs?  Is  a  two-level  structure  of  government 
including  both  counties  and  municipalities  necessary?  What 
can  be  done  about  the  proliferation  of  layers  of  government 
in  the  form  of  special  districts? 

Those  questions  and  some  answers — although  not  necessarily 
the  answers — are  discussed  in  this  and  the  following  chapters, 


EARLY  STRUCTURE  OF  MONTANA  MUNICIPALITIES 


Montana  municipalities,  like  those  elsewhere  in  the  nation, 
operate  under  "charters" — that  is,  written  laws  that  create 
the  municipality,  enumerate  its  powers  and  specify  its  or- 
ganization, including  the  duties,  titles  and  qualifications 
of  officials  and  the  manner  in  which  they  are  to  be  chosen. 2 

Prior  to  adoption  of  the  1889  Constitution  and  Montana's 
admittance  to  the  union,  the  legislature  provided  for  the 
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government  of  municipalities  by  special  charters.   Under 
this  system,  a  special  act  was  passed  providing  for  the 
incorporation  and  governmental  form  of  each  city  individ- 
ually.  Between  the  birth  of  the  Montana  territory  in  186  4 
and  1886  when  Congress  prohibited  territorial  legislatures 
from  incorporating  municipal  corporations  by  such  special 
acts,  nine  municipalities  were  incorporated  in  this  man- 
ner:  Virginia  City  and  Nevada  City,  1864;  Helena  1867 
(nev/  special  charters  granted  in  1873,  1876,  1881  and  1885 
for  Helena);  Bozeman  and  Butte,  1874;  Fort  Benton  and 
Missoula,  1883;  Dillon  and  Billings  1885.   In  addition, 
Bannack  was  incorporated  by  a  special  act  of  the  Idaho 
legislature  while  western  Montana  was  still  part  of  the 
Idaho  Territory;  this  special  act  was  neither  repealed  nor 
replaced  by  the  Montana  legislature. 3 

The  legislature  in  1881  passed  a  general  municipal  incorpo- 
ration statute  for  towns,  intending  to  continue  to  incorpo- 
rate cities  individually  by  special  act.   However,  the  1881 
general  act  was  never  used  and  was  replaced  by  a  second 
general  act — this  one  for  both  cities  and  tov;ns  —  in  1887. 
Incorporated  under  the  provisions  of  this  second  act  were 
fifteen  municipalities:   Miles  City,  1887;  Great  Falls, 
Anaconda  and  IVhite  Sulphur  Springs,  18  88;  Red  Lodge,  Livings- 
ton and  Deer  Lodge,  1889;  Philipsburg,  V^alkerville  and  Havre, 
1890;  Neihart,  1891;  Kalispell,  1892;  Sheridan,  1893;  Hamil- 
ton, 1894;  and  Townsend  in  the  1880s. 

The  1887  act  was  repealed  in  1895  by  a  third  general  charter 
law  that  replaced  the  nine  special  act  charters  and  the 
charter-form  authorized  under  the  1887  act,  and  provided  a 
means  for  future  incorporation.   The  189  5  act  as  amended 
continues  to  provide  for  the  basic  structure  of  almost  all 
Montana  municipalities. 


MUNICIPAL  STRUCTURE  AND  THE  18  89  CONSTITUTION 


That  1895  general  charter  law  came  just  six  years  after  ap- 
proval of  the  Montana  Constitution,  which  gave  the  legislature 
broad  power  to  provide  for  municipal  government.   Article  XVI, 
Section  6  states: 

The  legislative  assembly  may  provide  for  the 
election  or  appointment  of  such  .  .  .  municipal 
officers  as  public  convenience  may  require  and 
their  terms  of  office  shall  be  prescribed  by 
law,  not  in  any  case  to  exceed  two  years,  ex- 
cept as  in  this  constitution  otherwise  provided. 
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Considered  along  with  Article  V,  Section  26  prohibiting 
special  legislation,  this  section  apparently  would  have 
prohibited  the  legislature  from  continuing  its  territorial 
practice  of  approving  individual  special  charters  for  each 
city.   But  a  1922  amendment,  which  added  Section  7  to  Article 
XVI  of  the  Constitution,  specifically  allows  the  legislature 
by  general  or  special  law  to  provide  "any  plan,  kind,  manner 
or  form  of  municipal  government  for  .  .  .  cities  and  towns." 
Thus,  the  legislature  presently  not  only  can  provide  general 
laws  for  the  government  structure  of  cities  and  towns  as  a 
group;  it  also  can  provide  forms  of  government  specially 
tailored  to  the  needs  of  an  individual  municipality.   Any 
such  charter,  however,  would  have  to  be  approved  by  the  lo- 
cal voters  before  it  becomes  effective. 

But  from  a  practical  standpoint,  special  charters  have  not 
been  employed  by  the  legislature  since  territorial  days  as 
far  as  individual  cities  and  towns  alone  are  concerned. 
Rather,  the  legislature  has  relied  on  general  laws  to  pro- 
vide three  forms  of  government  for  municipalities:   mayor- 
council,  city  commission  and  commission-manager.   Those 
types  of  government  also  are  the  major  forms  used  elsewhere 
in  the  United  States  (See  Table  7). 


The  Mayor-Council  Form 

The  1895  general  incorporation  law  mentioned  earlier  provides 
for  the  mayor-council  or  aldermanic  form  of  government  for 
Montana.   Each  municipality  adopting  this  form  elects  a  mayor 
and  divides  itself  into  from  one  to  ten  wards,  depending  on 
the  size  of  the  municipality.   Two  aldermen  are  elected  from 
each  ward;  thus,  the  size  of  the  council  may  vary  from  two 
to  twenty  members.   The  wards  within  a  municipality  are  to 
be  as  nearly  equal  in  population  as  possible  (See  Table  8).^ 

Cities  operating  under  the  aldermanic  form  of  government  must 
elect  a  treasurer  and  a  police  judge;  towns  may  appoint  a 
justice  of  the  peace  to  act  as  police  judge.   Other  city  of- 
ficials are  appointed  by  the  mayor  with  confirmation  by  the 
council  required. 

The  mayor's  broad  appointment  power  and  his  relatively  strong 
veto  power  strengthen  considerably  his  role  as  chief  execu- 
tive of  the  city  under  the  Montana  plan;  on  the  other  hand, 
competition  from  semi-independent  city  boards  and  commissions 
and  the  lack  of  a  stated  responsibility  to  prepare  the  budget 
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TABLE  7 
FORMS  OF  GOVERNMENT  OF  AMERICAN  CITIES  (Ovei  5,000  Population)^ 


Government         Number  of  Cities  of  Total 

1938    1950    1967  1938  1950     1967 

Mayor-Council^      1,161   1,163   1,5]3  67.5  59.3     50.6 

Commission            268     302     190  15.6  15.4      6.4 

Council-Manager       292     495   1,283^  16.9  25.3     43.0 

Totals              1,721   1,960   2,986  100.0  100.0    100.0 


1.  Not  included  in  this  table  are  89  places  with 

town  meeting  government,  and  38  with  representative 
town  meeting  government. 

2.  Including  both  strong  and  weak  major  cities  since 
there  is  no  standard  classification  by  which 
separate  lists  can  be  compiled. 

3.  Approximately  614  communities  below  5,000  population 
also  have  the  council-manager  plan. 


Source:   National  Municipal  League,  Forms  of  Municipal  Govern- 
ment: How  Have  They  Worked?   (New  York,  1968),  p.  2. 
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TABLE  8 
MAYOR-COUNCIL  (ALDERMANIC)  PLAN 


MUNICIPAL  VOTERS 


Treasurer 
(cities  only) 
4-year 
term 


Council   —  4-year  term 
2  Aldermen  Per  Ward 

1st  class  city  4-10  wards 
2nd  class  city  3-6  wards 
3rd  class  city  2-4  wards 
town  1-3  wards 


Police  Judge 
(cities  only)   4-year 
term 


Council   may 
appoint   Justice  of 
the  peace  in  town 


Department    Heads,    Boards,    Commissioners,    Agencies,    Authorities 


Source:   Dale  A.  Harris,  Handbook  for  Montana  Municipal  Officers, 
University  of  Montana  Bureau  of  Government  Research,  Publication 
No.  8  (Missoula:  The  Bureau,  1969) ,  p.  1-33. 
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tend  to  weaken  the  mayor's  hands.   For  that  reason,  the 
state's  aldermanic  form  of  government  has  been  called  "a 
compromise  between  a  very  v;eak  mayor  and  the  strong  mayor 
plan  of  municipal  government;"  the  balance  of  power  varies 
from  community  to  community,  depending  upon  the  tradition 
and  personalities  involved. 5 

At  present,  124  of  Montana's  126  active  municipalities  have 
the  mayor-council  form  of  government.   Under  state  law,  any 
new  municipality  that  incorporates  automatically  comes  under 
the  mayor- council  plan. 

The  mayor-council  form  also  is  predominant  nationally,  with 
specifics  of  the  plan  varying  greatly  from  community  to  com- 
munity.  Commentators  generally  are  critical  of  the  plan  if 
the  mayor  lacks  power;  such  "weak  mayor"  plans  are  products 
of  Jacksonian  democracy,  reflecting  "the  spirit  of  the  fron- 
tier, with  a  skepticism  both  of  politicians  and  of  government 
itself. "6   Because  of  the  mayor's  lack  of  power,  the  council, 
which  may  vary  greatly  in  number  of  members,  is  both  a  legis- 
lative and  executive  organization.   The  weak  mayor  form, 
characterized  by  a  large  number  of  elected  officials,  has 
been  called  "thoroughly  inadequate."^   One  observer  has 
noted: 

[The]  literature  and  forces  of  municipal  reform 
are  practically  unanim.ous  in  condemning  the  weak 
mayor-council  pattern  for  confusing  the  voter  by 
diffusing  the  executive  power  and  for  inviting 
corruption  by  stripping  those  in  nominal  author- 
ity of  the  powers  necessary  to  insure  public 
accountability  and  policy  direction.^ 

On  the  other  hand,  the  mayor-council  plan  with  a  strong  mayor 
has  fared  considerably  better  at  the  hands  of  the  critics, 
largely  because  it  provides  for  the  single  responsible  ex- 
ecutive lacking  in  the  weak  mayor  forms.   With  its  clear 
separation  of  executive  and  legislative  power,  the  strong 
mayor  system  shares  both  the  advantages  and  disadvantages  of 
the  national  government  system. ^   One  of  the  disadvantages-- 
requiring  that  the  mayor  be  both  a  successful  politician  and 
a  good  administrator — can  be  mitigated,  some  believe,  by 
provision  for  a  chief  administrative  officer.   The  problem, 
however,  is  that  "the  typical  politician-mayor  is  not  always 
willing  to  choose  professional  deputies. "10 

As  noted  earlier,  the  mayor-council  plan  provided  by  the 
Montana  legislature  is  somewhat  of  a  compromise  between  the 
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weak  and  strong  mayor  forms.   And  Montana  municipalities  un- 
happy with  the  mayor- council  form  may  adopt  either  the  com- 
mission or  commission-manager  form. 

The  Commission-Manager  Form 

The  legislature  in  1917  authorized  any  municipality  to  adopt 
the  commission-manager  form  of  government.   Bozeman  adopted 
such  a  plan  in  1921;  Helena  followed  suit  in  1953.   Missoula 
also  experimented  with  the  city  manager  form  of  government 
from  1954  to  1958,  before  switching  to  the  mayor-council 
form. 

Under  the  Montana  commission-manager  form  of  government,  a 
municipality  is  governed  by  a  commission  of  three  or  five 
members  elected  at  large  (See  Table  9).ll  One  of  the  com- 
missioners also  serves  as  mayor,  a  largely  ceremonial  post 
under  the  Montana  plan. 

The  commission  hires  a  manager,  who  has  broad  administrative 
and  somewhat  limited  executive  powers.   The  commission  ap- 
points a  clerk  and  a  police  judge,  but  the  responsibility 
for  naming  directors  of  various  departments  rests  with  the 
manager. 

In  addition  to  its  added  power  of  hiring  a  manager,  the  com- 
mission serves  the  same  general  legislative  function  as  does 
the  council  in  the  mayor-council  form  of  government. 

Nationally,  the  commission-manager  (or  council-manager)  form 
of  municipal  government  is  growing  in  popularity.   The  coun- 
cil sets  the  policy,  and  an  administrator,  often  a  professional 
trained  in  the  field,  carries  it  out.   The  National  Municipal 
League,  which  endorses  the  plan,  claims  it  generally  has  re- 
sulted in  "increased  efficiency,  better  public  services  and 
easier  voter  control  of  government  at  the  polls. "^^  on  the 
other  hand,  supporters  of  the  Jacksonian  concept  of  democracy 
label  the  commission-manager  form  "dictatorial"  or  "un- 
American"  because  the  manager  is  appointed,  not  elected,  l-^ 
Charles  R.  Adrian  believes  that  "a  more  valid  criticism"  of 
the  plan  centers  around  the  lack  of  competence  of  some  of  the 
managers. 1^ 
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TABLE  9 
COMMISSION-MANAGER  PLAN 


MUNICIPAL   VOTERS 

1 

Commission   -   4-vear 

term 

Less  than    15,000  population 

3  commissioners 

More  than   15,000  population 

5  commissioners 

Commissioner  with  seniority  and   highest 

1 

vote   is  mayor 
1 

1 

1 

Sink 

ng 

Civil 

Munic 

ipal 

Comr 

nission 

r- 

Police 

Adv 

isory 

Fund 

Service 

Plan 

Manager 

Clerk 

Judge 

Boards 

Trustees 

Board 

Board 

- 

(Directc 

H) 

(Direc 

tor) 

(Dire 

ctor) 

(Direc 

tor) 

(Direc 

tor) 

Public 

Public 

Public 

Finance 

Law 

Welfare 

Service 

Safety 

Department 

Department 

Department 

Department 

Department 

Source:   Dale  A.  Harris,  Handbook  for  Montana  Municipal  Officers, 
University  of  Montana  Bureau  of  Government  Research^  Publication 
No.  8  (Missoula:   The  Bureau,  1969) ,  p.  1-35. 
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The  Commission  Form 


The  third  form  of  government  offered  to  Montana  municipali- 
ties is  the  commission  plan.   Approved  by  the  legislature 
in  1911,  the  form  of  government  is  available  to  cities,  but 
not  to  towns  in  Montana.   No  Montana  city  now  uses  the  com- 
mission form,  although  Missoula  used  it  from  1911  to  1954 
and  Helena  from  1915  to  1953. 

A  mayor  and  from  two  to  four  councilmen  are  elected  at  large 
under  the  plan;  the  legislative  and  executive  functions  of 
the  city  are  combined  in  the  commission,  of  which  the  coun- 
cilmen and  mayor  are  members.   Each  of  them  heads  a  major 
department  within  city  government;  sitting  as  a  council, 
they  appoint  the  various  other  city  officials,  including 
police  judge  and  city  treasurer  (See  Table  10). ^^ 

The  commission  form,  which  originated  as  an  emergency  solu- 
tion when  a  hurricane  nearly  destroyed  Galveston,  Texas  in 
1900,  is  falling  out  of  favor  rapidly  nationally.   Although 
it  provides  a  short  ballot  (usually  just  five  commissioners), 
critics  attack  the  plan  for  its  lack  of  an  executive,  its 
combination  of  policy-making  and  administrative  functions  in 
one  body  and  its  failure  to  provide  checks  on  government 
spending  ("the  men  who  vote  the  funds  are  the  same  men  who 
spend  them" ) . 16 

The  commission  form  also  is  said  to  lack  the  function  of 
criticism: 

The  mayor-council  form  at  least  allowed  the 
council  the  negative  role  of  critic  of  the  mayor 
in  all  cases.   Under  the  commission  plan,  a  fra- 
ternity of  tolerance  was  more  likely  the  result. 
Often  the  mutual  hands-off  policy  meant  that 
there  were  really  several  different  city  govern- 
ments, each  operating  independently  of  the 
others,  with  an  occasional  five-power  conference 
being  held  to  satisfy  the  demands  of  the  charter.  1*7 


CONSTITUTIONAL  PROVISIONS  FOR  MUNICIPAL  GOVERNMENT  STRUCTURE 


The  question  facing  the  Constitutional  Convention  is  whether 
the  constitution  should  specify  the  form  of  municipal  govern- 
ment.  As  noted  previously,  the  present  Montana  Constitution 
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TABLE  10 
COMMISSION  PLAN 


MUNICIPAL   VOTERS 


Cities  over  25,000 


Cities  under  25,000 


COMMISSION  (5  Members) 


Dept.   of 
Public 
Affairs, 
headed  by 
the  mayor 


Dept.  of 
Accounts 
and 
Finance 


2-year  Terms 


Dept.  of 

Public 

Safety 

and 

Charity 


Dept.  of 
Streets 
and 
Public 
improve- 
ments 


Dept.  of 
Parks  and 
Public 
Property 


COMMISSION    (3  Members) 

2-year  Terms 

Dept.  of 

Dept.  of 

Dept.  of 

Accounts 

Public 

Streets, 

Finance 

Safety 

Public 

and 

and 

Improve- 

Public 

Charity 

ments 

Property 

and 

headed 

Parks 

by  the 

mayor 

(APPOINTED) 


Civil  Service 

City  clerk 

Commission 

City  treasurer 
City  attorney 

City  auditor 

City  engineer 

City   physician 

Chief  of  fire  department   (tenure   to  be  governed 

by  general   laws) 

Chief  of  police  department 

Commissioner  of  weights  and   measures 

Street  commissioner 

Library  trustees 

Cemetery  trustees 

Police  judge 

Plus  others  provided  by  ordinance 

Source:   Dale  A.  Harris,  Handbook  for  Montana  Municipal  Officers, 
University  of  Montana  Bureau  of  Government  Research^  Publication 
No.  8  (Missoula:   The  Bureau,  1969)  ,  p.  1-46. 
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does  not  do  so;  rather,  it  gives  the  legislature  broad 
authority  to  provide  various  forms  of  government  for  the 
state's  cities  and  towns. 

Such  freedom  also  is  common  in  other  states.   Several  have 
broad  provisions  similar  to  Montana's: 

Colorado  (Art.  XIV,  Sec.  8)  — The  general  as- 
sembly shall  provide  for  the  election  or  appoint- 
ment of  .  .  .  such  municipal  officers  of  statutory 
cities  and  towns  as  public  convenience  may  require; 
and  their  terms  of  office  shall  be  prescribed  by 
statute. 

Oregon  (Art.  VI,  Sec.  7)  — Such  other  county, 
township,  precinct,  and  City  officers  as  may  be 
necessary,  shall  be  elected,  or  appointed  in  such 
a  manner  as  may  be  prescribed  by  law. 

Ohio  (Art.  :<VIII,  Sec.  2)  --General  laws  shall  be 
passed  to  provide  for  the  incorporation  and  gov- 
ernment of  cities  and  villages  .... 

The  Model  State  Constitution  similarly  suggests  language 

authorizing  the  legislature  to  provide  by  "general  law  for 

the  government  of  counties,  cities  and  other  civil  divisions ." ^^ 

On  the  other  hand,  the  Virginia  Constitution,  rewritten  in 
1970,  provides  in  Article  VII,  Section  4  that  each  city 
(cities  are  independent  from  counties  in  Virginia)  must  elect 
a  treasurer,  sheriff,  attorney,  clerk  and  commissioner  of 
revenue.   However,  in  the  same  section,  it  also  states  that 
the  legislature  may  provide  alternate  forms  of  government. 

Other  than  tradition  in  that  state,  however,  there  appears  to 
be  little  reason  to  support  provisions  such  as  Virginia's. 
Leaving  the  matter  of  municipal  structure  to  the  legislature 
allows  flexibility;  constitutionally  dictating  a  municipal 
government  structure  assumes  not  only  that  the  structure  is 
best  for  all  sizes  and  types  of  municipalities  but  also  that 
it  will  continue  to  be  best  in  the  future.   Virtually  no  sup- 
port for  such  constitutional  provisions  can  be  found, 
especially  for  states  like  Montana  that  have  operated  in  the 
past  without  constitutionally  dictating  the  form  of  municipal 
government. 

The  Advisory  Commission  on  Intergovernmental  Relations,  in  a 
1962  report,  found  that  only  seven  states  had  restrictive 
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constitutional  provisions  on  municipal  officials  and  person- 
nel, including  provisions  requiring  the  election  of  adminis- 
trative officials  other  than  the  mayor  or  councilnen. ^^ 


Types  of  Charters 

Although  most  constitutions  leave  the  matter  of  municipal 
structure  to  the  legislature,  some  do  specify  the  method  in 
which  municipal  government  charters  are  to  be  made  available. 

Such  charters  are  of  four  types:   special,  general,  classi- 
fied and  optional.   Special  charters  are  passed  by  the 
legislature  one-by-one  for  individual  cities;  general 
charters  provide  the  same  form  of  government  for  all  cities 
in  the  state;  classified  charters  provide  various  forms  of 
government  depending  on  the  classification  of  a  municipality, 
and  optional  charters  allow  municipalities  to  choose  among 
several  different  options  offered  by  the  legislature. 

All  four  types  of  charters  are  possible  under  the  present 
Montana  Constitution.   Special  charters  are  specifically 
authorized  by  Article  XVI,  Section  7;  both  the  commission- 
manager  and  commission  forms  are  examples  of  optional  char- 
ters, and  the  commission  form,  in  a  sense,  also  is  an  example 
of  a  classified  charter,  since  it  is  available  to  cities  only 
and  not  to  towns.   From  189  5  to  the  authorization  of  the 
commission  form  in  1911,  the  state,  in  effect,  operated  under 
a  general  charter  structure  since  one  form  of  government — and 
only  one--was  available  to  all  cities  and  towns. 

Some  states  have  attempted  to  prohibit  special  charters,  pre- 
sumably on  the  grounds  that  they  allow  the  legislature  to 
meddle  in  the  affairs  of  an  individual  city.   For  example, 
the  Model  State  Constitution  would  not  allow  special  charters 
or  special  lav'/s  "in  order  to  protect  localities  from  un- 
warranted interference  in  matters  of  local  concern. "20 

On  the  other  hand,  if  not  misused,  the  special  act  charter 
could  be  a  valuable  way  in  which  the  legislature  could  pro- 
vide for  the  unique  needs  of  a  municipality,  especially  if 
municipalities  are  not  to  be  allowed  to  draw  up  their  own 
charters.   Certainly  the  legislature  has  not  misused  the 
special  charter  power  it  has  had  for  fifty  years  in  Montana; 
in  fact,  in  terms  of  municipalities  alone,  it  has  not  even 
used  the  power. 

Another  factor  to  be  noted  about  the  special  charter  power  in 
Montana  is  that  the  charter  must  be  approved  locally  before 
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it  goes  into  effect.   That  safeguard  would  seem  to  negate 
the  criticism  that  special  charters  would  amount  to  legisla- 
tive meddling.   About  half  the  states  are  said  to  be  con- 
stitutionally authorized  to  grant  special  charters  or  special 
acts  regarding  local  governments. ^1 

As  well  as  attempting  to  prohibit  certain  types  of  charters, 
some  state  constitutions  specifically  authorize  certain  types. 
The  present  Montana  Constitution,  for  example,  specifically 
authorizes  special  charters.   The  Model  State  Constitution 
states  not  only  that  the  legislature  "shall  provide  by  gen- 
eral law"  for  city  government  but  that  it  also  shall  provide 
optional  charters  for  "municipal  organization  and  government. "^2 
Similarly,  the  Advisory  Commission  on  Intergovernmental  Re- 
lations recommends  that,  as  a  minimum,  the  states  provide 
by  constitution  or  law  for  municipalities  to  choose  among  op- 
tional forms  of  government,  specifically  the  strong  mayor  and 
council-manager  forms. ^ 3 

Local  Charter-Writing  Power 

The  most  controversial  constitutional  question  concerning 
the  structure  of  municipal  government  is  whether  the  resi- 
dents of  a  city  or  town  should  be  given  the  power  to  draw  up 
their  own  government  charter.   Under  the  present  Montana  Con- 
stitution, only  the  legislature  can  draw  up  charters,  although 
local  residents  are  given  the  chance  to  adopt  or  reject  the 
legislature's  work. 

Local  charter-writing  power  is  the  backbone  of  the  so-called 
"home-rule"  movement,  and  charter-writing  often  is  the  main 
power  given  local  governments  under  the  "home-rule"  provi- 
sions.  As  far  as  constitutional  provisions  are  concerned, 
the  process  began  nearly  100  years  ago  when  Missouri,  in 
1875,  gave  cities  with  more  than  100,000  residents  the  power 
to  draw  up  their  ov;n  charters;  today  state  constitutional  or 
statutory  provisions  grant  local  charter-writing  power  in 
most  states.   By  constitutional  provisions  alone,  approxi- 
mately half  the  states  give  municipalities  the  power  to 
form,  adopt  and  amend  their  own  charters. ^4 

The  general  arguments  about  extending  the  charter-writing 
power  to  local  governments  parallel  those  about  giving  local 
government  any  increased  authority  (See  Chapter  III) .   But 
"charter  power"  engenders  strong  support  and  equally  strong 
opposition  in  itself,  too. 
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Those  who  believe  that  local  residents  should  be  able  to  de- 
sign their  own  form  of  government  argue  that  it  allows  local 
government  to  be  tailored  to  local  needs.   Local  residents 
can  better  judge  their  community's  needs  than  can  the  legis- 
lators in  Helena,  they  would  argue.   Why  should  the  state 
legislature  determine  whether  residents  of  a  city  should 
elect,  rather  than  appoint,  a  police  judge?   Whose  business 
is  it  if  a  town  prefers  to  elect  its  council  at  large  rather 
than  by  wards?   Plenty  of  municipalities  throughout  the  na- 
tion have  adopted  charters  to  provide  guidelines  for  riontana 
cities  and  towns,  it  could  be  contended. 

In  addition,  those  who  would  extend  charter-drafting  power 
to  local  residents  could  argue,  as  does  the  National  jMunici- 
pal  League,  that  it  is  on  the  municipal  level  that  "the 
people  have  to  learn  the  practice  of  democratic,  responsible 
self-government.  "  25  I'Jhat   better  way  to  learn  than  to  get 
local  people  involved  in  determining  the  form  of  government 
to  serve  them? 

Arthur  W.  Bromage,  a  charter  consultant  in  Michigan  for 
years,  has  said: 

When  a  community  has  the  power  to  design  its  own 
governmental  system,  it  may  produce  government 
or  misgovernment.  But  the  key  point  is  that  the 
municipality  will  have  the  direct  responsibility. 
It  cannot  blame  the  situation  on  the  legislature 
because  of  a  state-imposed  charter  and  political 
system. 26 

In  addition,  allowing  municipalities  to  draw  up  their  own 
charters  encourages  experimentation,  so  lacking  in  modern- 
day  government,  and  would  help  free  the  legislature  from  act- 
ing on  a  host  of  charter  amendments  to  meet  the  needs  of  spe- 
cific municipalities. 

One  national  commentator  claims  "many  significant  advances  in 
the  management  of  municipal  affairs"  have  resulted  because  of 
the  "comparative  ease"  with  which  city  government  can  be  re- 
modeled under  local  charter  power. 2  7 

On  the  other  hand,  opponents  of  extending  charter-power  to 
municipalities  could  argue  that  the  legislature  already  has 
authorized  three  basic  governmental  forms  in  Montana  and  that 
variations  within  those  forms  also  could  be  offered.   V/here, 
they  might  ask,  will  the  technical  assistance  come  from  in 
Montana  for  cities  and  towns  wishing  to  frame  their  own 
charters? 


-128- 


STRUCTURE  OF  MUNICIPAL  GOVERNMENT 


Opponents  also  might  question  whether  any  additional  flexi- 
bility in  municipal  government  form  is  needed,  especially 
in  view  of  the  fact  that  only  a  handful  of  Montana  cities 
have  experimented  with  the  two  optional  governmental  forms 
already  available  and  there  is  no  apparent  outcry  for  the 
legislature  to  provide  additional  forms. 28   jn  addition, 
diverse  forms  of  local  government  might  make  it  difficult 
for  the  legislature  to  provide  for  local  government  through 
general  laws. 

The  shadow  of  history  also  has  been  cast  upon  local  charter- 
power.  A  study  done  for  the  1968  Hawaii  Constitutional  Con- 
vention noted  the  following  argument  against  locally  drafted 
charters: 

The  "easy  state  attitudes"  toward  granting  local 
charters  in  the  nineteenth  century  resulted  in 
chaos,  political  brawls  and  scandals  at  the  local 
level.   Too  much  discretion  was  left  to  political 
bosses  and  entrenched  interests.   Local  communi- 
ties had  to  ask  the  state  legislature  to  bail 
them  out. 29 

In  general,  the  need  for  local  charter  power  decreases  as 
legislative  use  of  optional  charters  increases.   New  Jersey, 
for  example,  often  is  cited  as  a  state  that  has  made  broad 
use  of  the  optional  charter  plan,  offering  fourteen  different 
charters. 30   The  New  Jersev  legislation  permits  sub-options 
concerning  council  size,  election  at  large  or  by  wards  and 
partisan  and  nonpartisan  balloting  within  three  major  alter- 
native forms  of  municipal  government. 31 

National  organizations  are  not  unanimous  in  strong  support 
for  local  charter-writing  power.   The  Model  State  Constitu- 
tion recommends  that  local  charter  power  be  constitutionally 
authorized,  but  largely  as  a  backup  for  an  optional  charter 
plan.   The  Model ' s  explanatory  note  states: 

Optional  charter  plans  may  exist  by  themselves 
.  .  .  but  the  coordinate  existence  of  home  rule 
charter  powers  serves  as  a  protection  to  the  lo- 
calities against  any  undesirable  amendment  of 
the  optional  charter  statute. 32 

The  Committee  for  Economic  Development  recommends  that  local 
government  units  be  permitted  to  devise  their  own  charter 
provisions  on  executive-council  relationships  and  elective 
terms. 33   on  the  other  hand,  the  Advisory  Commission  on 
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Intergovernmental  Relations  recommends  as  a  minimum  only 
that  optional  charters  be  provided,  although  it  adds  that 
locally  written  charters  may  be  desired. 34 

If  charter-drafting  power  is  extended  to  Montana  municipali- 
ties, other  specific  determinations  will  have  to  be  made 
concerning  constitutional  language.   Should  all  municipali- 
ties, regardless  of  their  size,  be  granted  charter-drafting 
powers?   Should  the  constitution  spell  out  the  procedure 
for  drafting  a  charter,  or  should  it  simply  direct  the  leg- 
islature to  make  such  provisions?   Should  a  requirement  be 
made  that  either  the  legislature  or  a  state  executive  officer 
must  approve  a  locally  written  charter  before  it  goes  into 
effect? 


Size  Limitations 


As  noted  in  Chapter  III,  many  states  limit  their  grants  of 
additional  local  authority  to  municipalities  of  a  certain 
size  and  also  make  the  grant  contingent  upon  the  adoption 
of  a  locally  granted  charter. 

No  such  poDulation  limits  on  the  local  charter  writing  grant 
are  recommended  in  the  Model  State  Constitution  nor  contained 
in  the  local  charter  writing  provisions  of  such  states  as 
Oregon  ("every  city  and  tov.'n")35  and  Utah  ("any  incorporated 
city  or  town"),36   on  the  other  hand,  Nebraska  limits  the 
charter-writing  power  for  municipalities  to  cities  larger 
than  5,000,37  Washington  to  cities  of  10,000  or  more38  and 
Alaska  to  first-class  cities  and  boroughs  as  classified  by 
the  legislature. 39   one  recent  study  showed  that  about  one- 
half  of  the  states  that  constitutionally  authorize  local 
charter-writincT  power  for  municipalities  also  limit  that 
authorization  to  cities  of  a  certain  size.'^O 

The  limitation  by  population  undoubtedly  aims  at  prohibiting 
smaller  municipalities  which  may  lack  technical  assistance 
from  undertaking  the  sometimes  complicated  task  of  charter- 
drafting.   On  the  other  hand,  such  limitations  do  little 
honor  to  the  fact  that  a  small  town  may  have  problems 
unique  from  those  of  other  towns  its  size  that  could  be  bet- 
ter met  by  a  locally  designed  charter. 
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Self-Executing  v.  Nonself-Executing  Provisions 

If  local  charter-v;riting  power  is  to  be  extended  in  Montana, 
should  the  procedures  for  charter  preparation  be  spelled  out 
in  the  constitution  or  should  they  be  left  to  the  legisla- 
ture? 

The  practice  differs  among  the  states.   Some  use  the  so- 
called  "self-executing"  method,  whereby  the  constitution  di- 
rectly authorizes  local  charter-writing  powers.   Such  self- 
executing  constitutional  charter  provisions  are  said  to 
usually  contain  the  following r^l 

1.  A  method  by  which  the  question  of  creating  a  commis- 
sion to  prepare  a  charter  is  to  be  put  on  the  ballot.   The 
two  procedures  generally  authorized  are  by  ordinance  of  the 
local  government  legislative  body  or  by  petition.   If  the 
latter  method  is  used,  the  percentage  of  registered  voters 
whose  signatures  are  required  usually  is  specified  in  the 
constitution. 

2.  A  method  by  which  charter  commission  members  are  to 
be  chosen--if  the  voters  approve  creation  of  such  a  commis- 
sion.  Questions  that  must  be  answered  are  whether  the  mem- 
bers should  be  nominated  by  petition  or  by  primary  election 
and  whether  the  elections  should  be  partisan  or  nonpartisan. 

3.  Provisions  concerning  the  amount  of  time  the  com- 
mission will  have  to  finish  its  work,  how  it  will  receive 
its  funds  and  how  it  will  organize  itself. 

4.  Provisions  for  an  election  to  adopt  or  reject  the 
work  of  the  commission  and  a  stipulation  of  the  type  of 
majority  required  for  approval.   In  addition,  some  states 
provide  for  transition  once  a  charter  is  adopted;  others  re- 
strict the  frequency  with  which  the  call  for  a  charter  com- 
mission may  be  placed  before  the  voters. 

5.  Provisions  by  which  a  charter,  once  adopted,  can  be 
amended  or  repealed. 

If  a  self-executing  provision  is  desired  in  the  constitution, 
the  Model  State  Constitution  suggests  the  following  language: 

(a)  Any  county  or  city  may  adopt  or  amend  a 
charter  for  its  own  government,  subject  to  such 
regulations  as  are  provided  in  this  constitution 
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and  may  be  provided  by  general  law.   The  legisla- 
ture shall  provide  one  or  more  optional  procedures 
for  nonpartisan  election  of  five,  seven  or  nine 
charter  commissioners  and  for  framing,  publishing 
and  adopting  a  charter  or  charter  amendments. 

(b)  Upon  resolution  approved  by  a  majority  of  the 
members  of  the  legislative  authority  of  the  county 
or  city  or  upon  petition  of  ten  per  cent  of  the 
qualified  voters,  the  officer  or  agency  respon- 
sible for  certifying  public  questions  shall  submit 
to  the  people  at  the  next  regular  election  not 
less  than  sixty  days  thereafter,  or  at  a  special 
election  if  authorized  by  law,  the  question  "Shall 
a  commission  be  chosen  to  frame  a  charter  or  chart- 
er amendments  for  the  county  [or  city]  of  ?" 

An  affirmative  vote  of  a  majority  of  the  qualified 
voters  voting  on  the  question  shall  authorize  the 
creation  of  the  commission. 

(c)  A  petition  to  have  a  charter  commission  may 
include  the  names  of  five,  seven  or  nine  commis- 
sioners, to  be  listed  at  the  end  of  the  question 
when  it  is  voted  on,  so  that  an  affirmative  vote 
on  the  question  is  a  vote  to  elect  the  persons 
named  in  the  petition.   Otherwise,  the  petition 

or  resolution  shall  designate  an  optional  election 
procedure  provided  by  law. 

(d)  Any  proposed  charter  or  charter  eimendments 
shall  be  published  by  the  commission,  distributed 
to  the  qualified  voters  and  submitted  to  them  at 
the  next  regular  or  special  election  not  less  than 
thirty  days  after  publication.   The  procedure  for 
publication  and  submission  shall  be  as  provided  by 
law  or  by  resolution  of  the  charter  commission  not 
inconsistent  with  law.   The  legislative  authority 
of  the  county  or  city  shall,  on  request  of  the 
charter  commission,  appropriate  money  to  provide 
for  the  reasonable  expenses  of  the  commission  and 
for  the  publication,  distribution  and  submission 
of  its  proposals. 

(e)  A  charter  or  charter  amendments  shall  become 
effective  if  approved  by  a  majority  vote  of  the 
qualified  voters  voting  thereon.   A  charter  may 
provide  for  direct  submission  of  future  charter 
revisions  or  amendments  by  petition  or  by  resolu- 
tion of  the  local  legislature  authority. 42 
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An  examnle  of  a  self-executing  provision  which  is  not  nearly 
as  broadly  phrased  as  that  of  the  Model  is  contained  in 
Article  XI,  Section  8  of  the  California  Constitution. 

The  basic  reasoning  behind  self-executing  charter-writing 
clauses  barkens  back  to  the  mistrust  of  the  legislature — a 
feeling  that  underlies  much  municipal  theory.   Writing  chart- 
er procedures  into  the  constitution  bypasses  the  legislature, 
assuring  that  the  latter  cannot  thwart  local  charter-writing 
by  refusing  to  pass  enabling  legislation  or  by  setting  un- 
attainable requirements  to  form  charter  commissions. 

Often  cited  is  the  case  of  Pennsylvania,  which  approved  an 
amendment  for  local  charter  rights  in  192  2  but  made  it  con- 
tingent upon  legislative  authorization.   It  was  not  until 
19  49  that  the  legislature  provided  rules  for  local  charter- 
writing  and  not  until  1952 — 30  years  after  the  original 
authorization — that  the  Philadelphia  charter  went  into  ef- 
fect.43 

On  the  other  hand,  critics  of  self-executing  charter-writing 
provisions  say  that  the  procedure  for  preparing  charters 
should  not  be  frozen  into  the  constitution  but  rather  should 
be  given  the  flexibility  of  law  that  can  be  readily  adjusted 
to  meet  changing  conditions.   These  persons  favor  "nonself- 
executing"  constitutional  clauses,  such  as  that  endorsed  in 
the  Model  State  Constitution: 

The  Legislature  shall  provide  by  general  law  .  .  . 
for  the  adoption  or  amendment  of  charters  by  any 
county  or  city  for  its  own  government,  by  a  ma- 
jority vote  of  the  qualified  voters  of  the  city 
or  county  voting  thereon,  for  methods  and  pro- 
cedures for  the  selection  of  charter  commissions, 
and  for  framing,  publishing,  disseminating  and 
adopting  such  charters  or  charter  amendments  and 
for  meeting  the  expenses  connected  therewith. ^4 

Among  the  other  examples  of  nonself-executing  clauses  are 
these: 

Hawaii  (Art.  VII,  Sec.  2)  --Each  political  subdi- 
vision shall  have  power  to  frame  and  adopt  a 
charter  for  its  own  self-government  within  such 
limits  and  under  such  procedures  as  may  be  pre- 
scribed by  general  law. 

West  Virginia  (Art.  VI,  Sec.  39(a))  — Under  such 
general  laws,  the  electors  of  each  municipal 
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corporation,  wherein  the  population  exceeds  two 
thousand,  shall  have  power  and  authority  to 
frame,  adopt  and  amend  the  charter  of  such  corpo- 
ration .... 

The  National  Municipal  League,  in  defending  its  basic  recom- 
mendation for  a  nonself-executing  clause,  believes  "that  the 
home  rule  concept  is  sufficiently  well  established  in  most 
states  to  permit  reliance  on  the  legislature's  compliance" 
with  a  constitutional  directive. ^^   However,  it  notes: 

In  states  where  experience  indicates  the  legisla- 
ture will  not  abide  by  the  constitutional  mandate 
and  is  likely  to  thwart  local  home  rule  aspira- 
tions by  failing  to  pass  the  necessary  charter 
legislation,  flexibility  may  have  to  be  sacrificed 
and  the  alternative  provision  for  self-executing 
home  rule  powers  .  .  .  [cited  earlier]  may  have  to 
be  used. ^6 

Several  states  have  taken  a  combination  approach  in  attempt- 
ing to  solve  the  dilemna  between  self-executing  and  nonself- 
executing  charter  provisions.   For  example,  the  Alaska 
Constitution  [Art.  X,  Sec.  9]  provides: 

The  qualified  voters  of  any  borough  of  the  first 
class  or  city  of  the  first  class  may  adopt,  amend, 
or  repeal  a  home  rule  charter  in  a  manner  provided 
by  law.   In  the  absence  of  such  legislation,  the 
governing  body  of  a  borough  or  city  of  the  first 
class  shall  provide  the  procedure  for  the  prepara- 
tion and  adoption  or  rejection  of  the  charter. 
All  charters,  or  parts  or  amendments  of  charters, 
shall  be  submitted  to  the  qualified  voters  of  the 
borough  or  city,  and  shall  become  effective  if 
approved  by  a  majority  of  those  who  vote  on  the 
specific  question. 

Under  this  type  of  provision,  the  legislature  is  empowered 
to  regulate  charter  adoption,  but  its  failure  to  do  so  does 
not  thwart  the  constitutional  intent  of  extending  charter- 
writing  powers  to  the  local  level. 


Charter  Approval 

In  addition  to  requiring  approval  of  a  proposed  charter  by 
voters  of  the  affected  area,  several  states  also  require  ap- 
proval by  the  state  legislature  or  the  governor. 
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A  1965  study  reported  that  at  least  three  states--Arizona, 
Oklahoma  and,  in  some  cases,  Louisiana--require  gubernatorial 
approval  of  proposed  charters;  five  states--New  Jersey, 
Pennsylvania,  Virginia,  VJisconsin  and  California — were  said 
to  constitutionally  permit  or  require  state  legislative  ap- 
proval of  such  charters. 4^  At  least  two  of  those  states — 
Virginia  and  Pennsylvania--have  since  revised  their  provisions 

Such  state  approval  would  provide  an  additional  check  on  pos- 
sibly capricious  local  charter  provisions.   But  like  any 
other  power,  it  could  be  abused  and  conceivably  could  result 
in  thwarting  the  local  popular  will  for  no  good  reason. 

The  original  Hawaii  Constitution  allowed  for  such  legislative 
or  gubernatorial  veto  over  local  charters,  stating  that  lo- 
cally written  charters  must  be  "within  such  limits  and  under 
such  procedures  as  may  be  prescribed  by  law.''^^   However,  the 
196  8  Constitutional  Convention  successfully  proposed  an  amend- 
ment to  the  article  which  states  that  the  "prescribed  proce- 
dures, however,  shall  not  require  the  approval  of  a  charter 
by  a  legislative  body. "49 
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CHAPTER  V 


STRUCTURE  OF  COUNTY  GOVERNMENT 


INTRODUCTION 


Perhaps  more  than  any  other  portion  of  the  Constitution, 
the  provisions  on  county  government  structure  have  undergone 
a  revolution  since  their  adoption  in  1889.   But  the  revolu- 
tion has  been  one  of  words,  not  deeds. 

The  original  constitutional  provisions  mandated  one  form  of 
government  for  every  county  in  the  state.   Each  county  was 
to  elect  three  commissioners  for  four-year  terms  and  the 
following  other  officers:   clerk  and  recorder,  sheriff, 
treasurer,  superintendent  of  schools,  surveyor,  assessor, 
coroner,  public  administrator,  attorney  and  clerk  of  dis- 
trict court.   All  were  to  be  elected  for  two-year  terms,  ex- 
cept the  clerks  of  district  court,  whose  terms  were  to  cor- 
respond with  the  four-year  terms  of  district  court  judges. 
All  of  the  county  officers  were  provided  for  in  Article  XVI 
on  local  government,  except  for  attorney  and  court  clerk, 
which  were  mandated  in  Article  VIII,  "Judicial  Departments." 

The  proposed  amendments  to  the  county  structure  provisions 
started  in  1891,  just  two  years  after  the  Constitution  was 
adopted.   The  amendments  were  of  three  general  types:   chang- 
ing the  provisions  concerning  terms  of  office;  allowing  for 
totally  new  forms  of  county  government  other  than  that  in- 
posed  by  the  1889  Constitution,  and  permitting  county 
commissioners  to  consolidate  constitutionally  mandated  of- 
fices . 


Terms  of  Office 


Voters  in  1892  and  189  8  approved  amendments  providing  for 
staggered  terms  for  county  commissioners,  only  to  have  the 
amendments  invalidated  by  the  State  Supreme  Court  for  pro- 
cedural reasons . 1   However,  in  1902,  the  provision  was  suc- 
cessfully amended  to  provide  for  staggered  six-year  terms . 2 
Twenty-six  years  later,  another  amendment  was  added, 
providing  for  creation  of  three  distinct  county  commissioner 
districts  in  each  county.   The  amendment  provides  that  one 
of  the  three  commissioners  is  to  reside  in  each  district, 
although  all  three  are  selected  in  countywide  balloting. ^ 
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In  19  38,  the  voters  approved  another  amendment  to  Article 
XVI,  extending  the  terms  of  county  officers  to  four  years 
(except  county  attorney  which  remained  at  two  and  county 
commissioners  which  remained  at  six).'^   In  1962,  the  term 
of  county  attorney  also  was  extended  to  four  years. ^ 


Form  of  Government 


The  19  2  2  amendment  adding  Section  7  to  Article  XVI  has  a 
potential  impact  far  beyond  the  terms  of  office  of  local 
officials.   in  a  sweeping  grant  of  authority  to  the  legisla- 
ture, the  amendment  provides: 

The  legislative  assembly  may,  by  general  or  spe- 
cial law,  provide  any  plan,  kind,  manner  or  form 
of  municipal  government  for  counties ,  or  counties 
and  cities  and  towns,  or  cities  and  towns,  and 
whenever  deemed  necessary  or  advisable,  may  abol- 
ish city  or  town  government  and  unite  and  consoli- 
date or  merge  cities  and  towns  and  county  under 
one  municipal  government,  and  any  limitations  in 
this  constitution  notwithstanding,  may  designate 
the  name,  fix  and  prescribe  the  number,  designa- 
tion, terms,  qualifications,  method  of  appointment, 
election  or  removal  of  the  officers  thereof,  define 
their  duties  and  fix  penalties  for  the  violation 
thereof,  and  fix  and  define  boundaries  of  the 
territory  so  governed,  and  may  provide  for  the 
discontinuance  of  such  form  of  government  when 
deemed  advisable;  provided,  however,  that  no  form 
of  government  permitted  in  this  section  shall  be 
adopted  or  discontinued  until  after  it  is  sub- 
mitted to  the  qualified  electors  in  the  territory 
affected  and  by  them  approved. 

The  amendment  is  an  invitation  for  the  legislature  to  provide 
alternative  structures  of  county  government,  just  as  it  has 
provided  alternatives  for  municipal  government.   The  exceed- 
ingly broad  language  of  the  provision  has  brought  praise  from 
some  local  governm.ent  reformers;  one,  for  example,  called  the 
amendment  "almost  a  model  for  those  states  where  constitu- 
tional homo  rule  for  cities  has  not  been  granted. "6 
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Consolidation  of  Offices 


The  1922  amendment  adding  Section  7  depends  upon  the  legis- 
lature and  the  voters  for  its  success  or  failure.   But 
another  amendment  approved  by  voters  in  19  34  provides  that 
county  commissioners  do  not  have  to  v;ait  for  legislative 
action  or  voter  approval  to  restructure  county  government.^ 
The  result  is  that  Section  5  of  Article  XVI  has  provided 
since  19  34  that  the  board  of  commissioners  of  any  county 
may,  "in  its  discretion,"  consolidate  two  or  more  constitu- 
tionally required  county  offices  and  combine  their  powers 
and  duties.   The  only  restriction  on  that  broad  grant  of 
power  to  the  commissioners  is  that  no  incumbent  official  may 
get  the  salary  and  emoluments  of  two  through  office  consoli- 
dation and  that  notice  of  such  consolidation  must  be  pub- 
lished.  The  amendment  does,  however,  present  some  problems 
in  wording. ^ 


COUNTY  GOVERNMENT  STRUCTURE  IN  PRACTICE 


The  constitutional  amendments  providing  for  office  consoli- 
dation and  for  new  forms  of  county  government  have  reversed 
the  theory  on  which  the  original  1889  Constitution  was  based: 
that  each  county  should  have  the  same  basic  structure  of 
government  and  should  elect  the  same  long  list  of  officials. 

But  if  the  theory  of  county  government  structure  has  been 
reversed,  the  actual  practice  has  continued  much  as  chart- 
ered by  the  1889  Constitution.   The  revolution  has  been  in 
theory  only;  it  was  the  shot  heard,  not  'round  the  world, 
but  simply  'round  Petroleum  County.   Only  in  Petroleum,  the 
least  populous  of  Montana's  56  counties,  has  much  use  been 
made  of  the  broad  structural  alternatives  allowed  by  the 
constitutional  amendments. 


Traditional  Form 


The  other  fifty-five  Montana  counties  use  the  traditional 
county  government  structure  originally  required  by  the  1889 
Constitution  (See  Table  11) .   The  structure  could  best  be 
described  as  a  collection  of  the  thirteen  somewhat  autonomous 
administrative  officers  provided  by  the  Constitution.   In 
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TABLE  11 
TRADITIONAL  COUNTY  GOVERNMENT  STRUCTURE  IN  MONTANA 


COUNTY    VOTERS 

Attorney 
4-year  Term 

Board  of  Commissioners 
Three  Members 
6-year  Staggered  Terms 

Sheriff 
4-year  Term 

Treasurer 
4-year  Term 

Clerk  and   Recorder 
4-year  Term 

Surveyor 
4-year  Term 

Clerk  of  Court 
4-year  Term 

Assessor 
4-year  Term 

Supt.  of   Schools 
4-year  Term 

Coroner 
4-year  Term 

Public  Administrator 
4-vear  Term 

Auditor   (Statutory) 
4-year  Term 
1st  -  4th  Class 
Counties  only 
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addition,  first,  second,  third  and  fourth-class  counties 
with  more  than  15,000  population  in  1960  are  instructed  by 
law  to  elect  county  auditors. 9 

The  three-member  board  of  county  commissioners  is  given 
jurisdiction  and  power  to  "supervise  the  official  conduct 
of  all  county  officers"  and  "see  that  they  faithfully  per- 
form their  duties. "10   Probably  the  strongest  specific 
powers  the  commissioners  have  in  this  regard  are  control 
over  the  county  pursestringsH  and  some  authority  over  the 
salary  and  number  of  deputies  the  other  officials  may  have. 12 

However,  the  commissioners  by  no  means  control  other  elected 
county  officials.   For  example,  the  State  Supreme  Court  has 
ruled  that  in  the  absence  of  a  clear  legal  duty,  a  sheriff 
cannot  be  compelled  by  commissioners  to  provide  an  itemized 
accounting  of  county  funds  spent  for  prisoner  board. 13   Even 
more  important  is  the  simple  practical  fact  that  control  by 
the  commissioners  cannot  be  particularly  effective  when  they 
lack  the  ultimate  authority  of  hiring  or  firing  the  other 
officials . 

The  board  of  commissioners  is,  however,  the  primary  executive 
and  policy- forming  branch  of  county  government .  1'^   Commis- 
sioners supervise  the  budget,  approve  claims,  enter  into 
contracts,  appoint  subordinate  officials  and  boards,  sit  as 
a  county  board  of  tax  equalization  and  establish  special 
districts. 

In  more  than  one-half  the  counties,  the  position  of  commis- 
sioner is  clearly  a  part-time  job.   Only  in  counties  of  the 
first  four  classes  (twenty-two  of  the  fifty-six  counties 
according  to  1970-71  taxable  valuation)  are  commissioners 
given  full-time  salaries.   In  the  remaining  majority  of 
counties,  they  are  paid  $30  per  meeting  day  plus  mileage; 
meeting  days  in  the  lower  classification  counties  are 
limited  to  two  regular  three-day  meetings  a  month  generally.!^ 

County  Officers 

The  duties  of  the  other  elected  county  officials  primarily 
are  administrative  in  nature.   Dr.  Roland  R.  Renne,  former 
president  of  Montana  State  University  and  author  of  The 
Government  and  Administration  of  Montana,  categorized  the 
duties  in  this  manner: -Lb 


-145- 


STRUCTURE  OF  COUNTY  GOVERNMENT 


Assessor.  The  assessor  locates  taxable  property  and,  based 
on  its  value,  figures  the  tax  due  on  it.  No  special  quali- 
fications are  required  to  hold  the  office. 

Treasurer.   The  treasurer  is  custodian  of  county  funds, 
collects  taxes  and,  upon  order  from  the  county  commissioners, 
pays  the  county  bills.   The  treasurer  also  collects  taxes 
for  other  governmental  subdivisions  within  a  county.   No 
special  qualifications  for  the  office  are  required,  but  a 
county  treasurer  is  constitutionally  barred  [Art.  XVI,  Sec. 
5]  from  succeeding  himself.   The  latter  provision,  apparently 
aimed  at  minimizing  corruption,  has  resulted  in  many  counties 
in  two  persons  trading  the  jobs  of  treasurer  and  chief  deputy 
every  four  years. ^^ 

Auditor.  Not  constitutionally  required,  the  office  of  audi- 
tor  exists  by  law  in  the  larger  Montana  counties.  The  audi- 
tor records  and  audits  claims,  approves  warrants  and  examines 
accounts.  Despite  other  amendments  in  19  71,  state  law  still 
requires  that  the  auditor  be  a  "male  person; "^^  however,  the 
court  has  held  that  a  woman  otherwise  qualified  also  is  en- 
titled to  the  office. 19 

Sheriff.   The  chief  policing  officer  of  the  county,  the 
sheriff  also  is  in  charge  of  the  county  jail  and  serves  vari- 
ous types  of  legal  papers  on  county  residents.   No  special 
qualifications  are  set. 

Coroner.   The  coroner  is  in  charge  of  investigating  deaths 
in  the  county  and  conducts  inquests  into  certain  of  those 
deaths.   No  special  qualifications  are  required  and  the  posi- 
tion of  coroner  is  considered  a  part-time  job.   .'lontana  is 
one  of  only  about  ten  states  in  which  the  coroner  function 
still  is  in  the  hands  of  laymen. 20 

County  Attorney.   The  county  attorney,  who  must  be  a  lawyer, 
prosecutes  criminal  cases  v;ithin  the  county  and  serves  as 
legal  adviser  to  the  county,  state  and  school  district  gov- 
erning bodies. 

Clerk  of  the  District  Court.   The  court  clerk  keeps  minutes 
of  court  proceedings,  issues  legal  processes  and  notices, 
keeps  court  suits  on  file,  accepts  naturalization  applica- 
tions and  issues  marriage  licenses. 

Clerk- and-Recorder.  The  clerk  and  recorder  is  secretary  to 
the  board  of  commissioners,  records  financial  claims  and 
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real  estate  records,  is  the  county's  main  election  officer 
and  handles  numerous  miscellaneous  duties  such  as  recording 
births  and  deaths. 

Superintendent  of  Schools.   V.'ith  general  supervision  over 
public  schools  in  the  county,  the  superintendent  of  schools 
apportions  monies  to  school  districts  as  directed  by  law, 
supervises  the  school  census  and  performs  other  general  ad- 
ministrative duties.   A  county  superintendent  must  be  a 
certified  teacher  with  at  least  three  years  of  teaching 
experience. 

Surveyor.   In  counties  with  more  than  20,000  registered 
voters,  the  surveyor  apparently  is  responsible  for  supervi- 
sion and  direction  of  road  and  bridge  work.   In  other 
counties,  he  works  under  the  supervision  of  the  commis- 
sioners. 21   A  surveyor  is  provided  a  salary  only  in  those 
counties  with  more  than  20,000  registered  voters  and,  de- 
spite the  constitutional  direction  that  each  county  shall 
elect  a  surveyor,  only  fifteen  counties  apparently  do  so. 22 

Public  Administrator.   Probably  the  least  known  of  the  con- 
stitutionally  mandated  county  offices  is  that  of  public 
administrator.   The  administrator,  a  part-time  job  supported 
by  fees,  is  in  charge  of  estates  of  certain  persons  who  die 
within  the  county,  for  example  persons  with  no  known  heirs. 


Consolidation  of  Offices 


The  broad  grant  of  powers  allowing  county  commissioners  to 
consolidate  offices  has  been  used  only  sparingly.   Excluding 
Petroleum  County,  only  sixteen  counties  appear  to  have  con- 
solidated one  or  more  offices,  as  follows: 

— Eleven  appear  to  have  combined  the  offices  of  sheriff 
and  coroner  (Broadwater,  Carbon,  Chouteau,  Flathead,  Lake, 
Lewis  and  Clark,  McCone,  Madison,  Meagher,  Ravalli  and  Valley) 

— Two  appear  to  have  consolidated  the  offices  of  sher- 
iff, coroner  and  public  administrator  (Liberty  and  Mineral), 
'lineral  also  appears  to  have  combined  the  offices  of  trea- 
surer and  assessor. 

--One  appears  to  have  consolidated  the  offices  of  coro- 
ner and  public  administrator  (Sheridan) . 
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— One  appears  to  have  consolidated  the  offices  of  trea- 
surer and  school  superintendent  (Treasure) . 

— One  appears  to  have  consolidated  the  offices  of  clerk 
and  recorder  and  surveyor  (Roosevelt) . 23 


Alternative  Forms  of  County  Government 


Use  of  the  1922  constitutional  amendment  authorizing  alter- 
native forms  of  county  government  also  has  been  very  limited. 
In  the  last  50  years,  the  legislature  has  passed  only  four 
bills  providing  different  forms  of  county  government.   Three 
of  the  laws  call  for  city-county  consolidation,  but  two  of 
the  three  apply  only  to  Butte  and  Silver  Bov^/  County.   The 
fourth--the  only  one  to  be  put  into  ef f ect--allows  the  county 
manager  form  of  government. 


County  Manager 

In  1931,  the  legislature  approved  a  county  manager  form  of 
government  and  authorized  any  county  in  the  state  to  adopt 
it.  24   In  1942,  Petroleum  County  adopted  the  managerial  form 
and  remains  the  only  county  in  the  state  today  to  have 
switched--an  isolation  that  has  been  termed  "more  complete 
than  splendid. "25 

Under  the  county  manager  plan,  voters  elect  only  four  offi- 
cers— three  county  commissioners  and  an  attorney  (See  Table 
12).   The  commissioners,  in  addition  to  performing  the  same 
duties  as  their  counterparts  under  the  traditional  county 
government  form,  hire  a  county  manager,  who  serves  at  the 
pleasure  of  the  commissioners.   The  manager  is  the  county's 
chief  administrative  officer  and  appoints  all  other  officers 
and  employees.   County  government  is  divided  into  three  main 
departments--f inance ,  public  works  and  public  welfare;  the 
county  board,  upon  recommendation  by  the  manager,  may  estab- 
lish additional  departments.   The  manager  law,  however, 
makes  no  basic  change  in  the  legal  status  of  the  county. 

Petroleum  became  only  the  seventh  county  in  the  nation  to 
adopt  the  manager  form  and  its  action  was  heralded  as  having 
"far-reaching  significance  for  better  local  governm.ent  through- 
out the  nation. "^6   one  commentator  stated: 
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TABLE  12 
COUNTY  MANAGER  FORM  OF  GOVERNMENT 


COUNTY    VOTERS 


Attorney 
4-Year  Term 


Department 
of   Finance 


Board  of  Commissioners 


Three  Members 


6-Year  Staggered  Terms 


Department  of 
Public  Works 


Department  of 
Public  Welfare 


County  Manager 


Other   Departments 
Education,   if 
needed 


STAFF  DIRECTOR     STAFF  DIRECTOR 


STAFF  DIRECTOR 


Source:  R.  R.  Renne,  Costs  of  County  Government  in  Montana 
(Bozeman:  Montana  Agricultural  Experiment  Station,  Montana 
State  University,  n.d.)  p.  33. 
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If  the  manager  plan  operates  satisfactorily  [in 
Petroleum] ,  it  will  demonstrate  that  the  plan 
can  operate  effectively  in  small  counties,  con- 
trary to  the  statement  too  often  made  that  it  is 
suited  only  to  larger  counties  that  can  pay 
salaries  adequate  to  get  qualified  managers. 27 

The  manager  plan  faced  a  tough  test  in  the  sparsely  populated 
central  Montana  county;  taxable  wealth  and  population  were 
declining  steadily  because  of  diminishing  returns  from  oil 
and  crops.   The  county,  the  last  of  Montana's  56  to  be  formed, 
had  gone  heavily  in  debt  for  roads,  schools  and  other  ser- 
vices.  By  1942,  its  taxable  valuation  had  shriveled  to  about 
a  sixth  of  its  earlier  wealth.   The  county  was  no  longer  able 
to  operate  on  a  cash  basis. 28   The  manager  form  of  government 
apparently  showed  considerable  success  in  dealing  with  these 
problems. ^9   But  the  apparent  success  in  Petroleum  County 
has  resulted  in  little  more  than  assuring  Montana  "of  foot- 
note notice  in  local  government  textbooks ." -^^   Other  counties 
in  the  state  have  somewhat  nervously  eyed  the  Petroleum  ex- 
perience; several  have  toyed  with  adopting  the  manager  form, 
but  none  but  Petroleum  has.   Most  recently,  in  19  70,  Mineral 
County,  beset  with  financial  woes  of  its  own,  voted  on  but 
rejected  the  manager  form. 


City-County  Consolidation 

Probably  the  only  way  the  county  manager  form  of  government 
can  be  judged  popular  in  Montana  is  in  comparison  with  city- 
county  consolidation,  which  has  been  authorized  by  three  laws 
(two  of  which  still  are  effective)  but  never  has  been  adopted. 

The  legislature  in  1923  authorized  city-county  consolidation 
for  every  county  in  the  state. ^1   in  addition,  the  same 
legislature  passed  a  special  act,  authorizing  city-county 
consolidation  in  Silver  Bow  County. 32   in  1931,  a  second  spe- 
cial Silver  Bow  County  consolidation  act  was  approved. ^^   The 
19  31  special  law  would  have  merged  Silver  Bow  and  all  munici- 
palities within  it  under  a  government  headed  by  a  seven-member 
elected  commission.   Also  to  be  elected  would  be  a  city  and 
county  attorney,  public  administrator,  assessor,  clerk  of  the 
district  court,  sheriff,  superintendent  of  schools,  surveyor, 
municipal  court  judge,  justice  of  the  peace  and  constables. 
The  19  31  special  Silver  Bov  lav/  is  most  notable,  however,  in 
the  fact  that  it  forced  a  vote  on  the  issue.   Unlike  similar 
laws,  the  19  31  act  did  not  provide  that  the  question  of  con- 
solidation could  be  put  before  the  voters  bv  the  petition 
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route.   Rather,  it  ordered  that  Filver  Bow  County  residents 
vote  on  the  matter  within  55  days  after  the  passage  of  the 
act.   The  Silver  Bow  voters  did  so — and  reiected  the  now 
form  of  government  by  almost  a  2-1  margin. -^^   Because  of 
the  unique  requirements  concerning  when  the  law  was  to  be 
voted  upon,  it  no  longer  is  available  for  adoption  in  Silver 
Bow  County. 

nov>7ever,  another  special  Silver  Bow  County  consolidation  act 
apparently  still  is  available.  It  was  passed  in  1923,  along 
with  the  general  act,  and  is  very  similar  to  it.  The  1923 
special  act,  which  provides  for  an  elected  commission  and  an 
appointed  manager  to  run  the  consolidated  city-county,  was 
narrowly  defeated  by  Silver  Bow  County  voters,  amid  numerous 
complaints  of  illegal  voting,  in  1924.35 

Most  attention  recently  has  been  paid  to  the  1923  general 
law,  which  allows  the  voters  of  any  county  in  the  state  to 
combine  the  government  of  the  county  with  that  of  any  muni- 
cipality within  the  county.   Various  counties--particularly 
Missoula  and  Yellowstone--have  flirted  with  the  192  3  general 
city-county  consolidation  law,  but  only  one — Silver  Bow--has 
voted  on  it.   The  third  time  was  not  the  charm  for  Silver  Bow 
consolidation  proponents,  as  the  county  voters  in  1963  turned 
down  the  general  consolidation  act  just  as  they  had  the  two 
special  acts  previously. 

The  19  2  3  general  law  provides  for  merging  the  governments  of 
a  county  and  all  cities  and  towns  within  that  county.   In 
effect,  the  individual  cities  and  tov/ns  would  cease  to  exist; 
the  entire  county  would  become  a  municipality,  with  the  power 
to  pass  local  ordinances . 36   Thus,  the  city-county  consoli- 
dation law  not  only  works  major  structural  changes  on  local 
government;  it  also  attempts  to  change  the  basic  legal  pos- 
ture of  the  county,  turning  the  county,  in  effect,  into  a 
municipal  corporation. 

The  consolidated  government  provided  for  by  the  19  2  3  general 
law  would  be  three,  five  or  seven  commissioners,  depending 
upon  the  classification  of  the  county  (See  Table  13) .   The 
commission  would  be  the  policy-setting  and  legislative  branch 
of  government,  corresponding  roughly  to  the  present  city 
council.   It  would  hire  and  fire  a  manager,  an  attorney  and 
a  police  judge.   The  manager,  who  would  serve  at  the  commis- 
sion's pleasure,  would  be  the  administrative  officer  and 
would  hire  all  other  governmental  employees. 
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TABLE  13 
CONSOLIDATED  CITY-COUNTY  PLAN 


COUNTY    VOTERS 


Commission  —  4year  term 
Half  elected   in  alternate  years 

1st  class  counties  —  7  commissioners 
2-4  class  counties  —  5  commissioners 
5-8  class  counties  —  3  commissioners 


Ex  officio  board  of  health 


Superintendent 
of  schools 


Police  Court 
Police  judge 
or  judges 


Advisory 
Boards 


(Director) 

(Director) 

(Director) 

(Director) 

(Director) 

(Director) 

Dept.  of 

Dept.  of 

Police 

Dept.  of 

Dept.  of 

Fire   Dept. 

Law 

Finance 

Dept. 

Public 
Works 

Health 

1st       4th 
class 

only 

Source:   Dale  A.  Harris,  Handbook  for  Montana  Municipal  Officers, 
University  of  Montana  Bureau  of  Government  Research^  Publication 
No.  8  (Missoula:   The  Bureau,  1969)  ,  p.  1-55. 
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Although  city-county  consolidation  remains  untried  in 
riontana,  it  still  is  discussed  from  time  to  time,  especially 
in  the  more  heavily  populated  counties.   Changes  in  the  192  3 
law  or  completely  new  consolidation  laws  have  been  proposed 
at  recent  legislative  sessions;  several  of  these  amendments 
were  adopted  in  1967?  however,  the  attempts  to  enact  entirely 
new  laws  were  defeated  in  1967,  1969  and  1971.^^ 


The  19  2  2  Amendment 


For  those  supporters  of  major  change  in  county  government 
structure,  the  lack  of  use  of  the  19  2  2  amendment  to  the 
Montana  Constitution  has  been  a  major  disappointment.   As 
noted  earlier,  only  one  of  Montana's  56  counties  has  changed 
its  government  structure  as  the  amendment  permits.   The  lack 
of  use  of  the  192  2  amendment  and  the  county  office  consoli- 
dation amendment  led  one  Montanan  to  note,  with  frustration, 
that  the  "mere  act  of  legalizing  improvement  does  not 
guarantee  its  achievement."-^^ 

Perhaps  some  of  the  apparent  hesitancy  to  use  the  1922  amend- 
ment lies  in  confusion  over  its  meaning.  The  amendment  [Art. 
XVI,  Sec.  7]  provides: 

Tlie  legislative  assembly  may,  by  general  or  spe- 
cial law,  provide  any  plan,  kind,  manner  or  form 
of  municipal  government  for  counties,  or  counties 
and  cities  and  towns,  or  cities  and  towns,  and 
whenever  deemed  necessary  or  advisable,  may  abol- 
ish city  or  town  government  and  unite,  consolidate 
or  merge  cities  and  towns  and  county  under  one 
municipal  government,  and  any  limitations  in  this 
constitution  notwithstanding,  may  designate  the 
name,  fix  and  prescribe  the  niomber,  designation, 
terms,  qualifications,  method  of  appointment, 
election  or  removal  of  the  officers  thereof,  de- 
fine their  duties  and  fix  penalties  for  the  vio- 
lation thereof,  and  fix  and  define  boundaries  of 
the  territory  so  governed,  and  may  provide  for 
the  discontinuance  of  such  form  of  government 
when  deemed  advisable;  provided,  however,  that 
no  form  of  government  permitted  in  this  section 
shall  be  adopted  or  discontinued  until  after  it 
is  submitted  to  the  qualified  electors  in  the 
territory  affected  and  by  them  approved. 
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The  wording,  all  of  which  is  stuffed  into  just  one  sentence, 
raises  several  questions: 

1.  The  amendment  states  that  any  form  of  "municipal 
government"  may  be  provided  for  counties  or  merged  city  and 
county.   But  what  is  a  "municipal  government"?   Does  that 
term  mean  that  the  legislature  may  make  counties  municipal 
corporations?   That  is  the  assumption  under  which  the  city- 
county  consolidation  laws  apparently  were  drawn,  for  all 
three  of  them  clearly  would  give  counties  the  powers  of 
municipalities. 39   If  that  interpretation  is  correct,  the 
legislature  at  present  could  do  away  with  the  legal  distinc- 
tion between  counties  and  municipalities,  and  apparently  give 
counties  the  same  local  legislative  authority  municipalities 
have  (See  Chapters  II  and  III). 

But,  on  the  other  hand,  the  county  manager  form  of  govern- 
ment, also  approved  under  the  1922  amendment,  does  not  make 
the  county  a  municipal  corporation,  nor  does  it  appear  to 
change  the  basic  legal  status  of  the  county  at  all.   How, 
then,  is  it  a  form  of  "municipal  government" — the  only  type 
authorized  under  the  amendment. 

2.  Authority  is  given  for  the  legislature  to  prescribe 
the  number,  designation,  terms  and  qualifications  of  officers, 
but  it  is  not  clear  whether  that  authorization  applies  only 
to  the  officers  of  consolidated  city-county  forms  of  govern- 
ment, of  all  nev/  forms  of  government  or  of  new  and  existing 
forms  of  government  alike.   There  is  indication  that  the 
legislature  assumed  that  it  could  not  change  the  terms  of 
existing  county  officials  by  law  under  the  19  2  2  amendment; 
these  terms  finally  were  changed  in  1962  and  1938  by  consti- 
tutional amendment.   On  the  other  hand,  the  legislature  in 

19  71  made  the  opposite  assumption,  approving  a  law  to  in- 
crease the  terms  of  municipal  officials  to  four  years  from 
the  two  years  specified  in  Article  X^7I ,  Section  6. 

3.  Could  the  amendment  be  construed  to  mean  that  the 
legislature  could  grant  local  charter-writing  power?   Could 
local  charter  power  be  considered  to  be  a  "plan,  kind,  man- 
ner or  form  of  municipal  government"?   Probably  not,  but 
there  is  evidence  that  some  legislators  have  believed  they 
could  grant  local  charter-writing  power  by  lav/;  in  19  35,  for 
example,  two  bills  were  introduced — but  killed — that  would 
have  extended  charter-writing  power  to  counties  and  to  con- 
solidated cities  and  counties  without  a  constitutional  amend- 
ment. 40 
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Despite  the  problems  in  wording  v;ith  the  19  22  amendment,  it 
has  won  praise.  The  amendment  was  given  especially  fulsome 
support  from  the  Montana  Supreme  Court,  which,  in  1924,  up- 
held the  conGtitutionality  of  the  amendment  and  said  it  gave 
the  people  "the  privilege  of  changing  radically,  if  they  so 
desire,  their  former  system  of  local  government.'"^!  Hopping 
momentarily  from  the  bench  for  a  short  jaunt  into  the  realm 
of  political  science,  the  justices  unanimously  confided  that: 

It  cannot  be  doubted  that  the  purpose  of  the 
amendment  was  in  the  first  instance  to  furnish 
the  people  an  avenue  of  escape  from  the  evils 
which  have  grown  out  of  what  is  generally  termed 
the  aldermanic  system  of  municipal  government, 
as  well  as  from  the  disadvantages  arising  from 
duplication  in  government  in  counties  where  large 
cities  exist.   The  evils  coeval  with  aldermanic 
government  in  cities  are  known  to  everybody.   In- 
deed, one  conspicuous  failure  of  the  American 
people  in  government — a  subject  of  adverse  com- 
ment by  statesmen  everywhere — has  been  that  which 
has  grown  out  of  the  aldermanic  system. 

The  framers  drew  the  amendment  with  a  broad  view 
of  the  aspirations  of  a  progressive  society  look- 
ing fon\'ard  to  a  betterment  of  its  local  govern- 
ment conditions.   It  was  perceived  that  more 
modern  plans  or  forms  of  government  might  be  de- 
sired by  counties,  cities  and  towns,  either 
separately  or  jointly;  that  consolidation  of 
county  and  city  governments,  or  mergers  of  city 
or  town  governments,  might  be  favored.   By  the 
proposed  amendment  these  objects  were  to  be  made 
possible,  dependent  always  upon  the  popular  will 
determined  at  the  polls. ^2 


If  the  amendment  seeks  to  do  anything  at  all,  it 
seeks  to  repose  in  the  people  the  right  to  change 
their  local  form  of  government  from  the  old  sys- 
tem to  a  newer  one.   And  incidentally  it  looks 
ahead  to  a  time  beyond  the  present  era;  under 
this  amendment  it  was  intended  that  the  people 
should  be  enabled  to  change  their  plan,  kind, 
manner  or  form  of  municipal  or  quasi-municipal 
government  from  time  to  time  as  the  development 
of  their  economic  or  social  status  might  re- 
quire .  .  .  .  '^3 
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The  substance  of  the  1922  amendment  also  won  the  support  of 
the  Montana  Legislative  Council  in  its  1967-6  8  report44  and 
of  the  Montana  Constitution  Revision  Commission  local  gov- 
ernment subcommittee,  which  said  it  regarded  the  constitu- 
tional framework  provided  by  the  amendment  "adequate, 
flexible  for  future  needs,  and  susceptible  to  expanded  use."^^ 


GOVERNMENT  STRUCTURE  FOR  COUNTIES  NATIONALLY 


The  main  factor  added  by  the  192  2  amendment  and,  to  a  lesser 
extent,  the  office  consolidation  provision,  is  constitutional 
flexibility.   For  the  last  fifty  years,  the  legislature  has 
had  authority  to  provide  a  wide  range  of  types  of  county  gov- 
ernment structure.   Yet,  with  one  exception,  the  structure  of 
Montana  county  government  remains  virtually  identical  to  the 
structure  originally  imposed  by  the  Constitution  eighty-two 
years  ago. 

Such  structural  stubbornness  is  not  unique.   h'erbert  Sydney 
Duncombe,  the  University  of  Idaho  professor,  has  estimated 
that  from  85  to  90  percent  of  the  more  than  3,000  counties 
in  the  United  States  still  have  the  traditional  plural  execu- 
tive form  of  government,  with  the  governing  body  generally 
called  board  of  commissioners  and  generally  made  up  of  mem- 
bers with  no  other  governmental  function. ^o   In  addition, 
Duncombe  reports,  a  number  of  independently  elected  county 
officials  also  make  up  the  county  government  structure  in 
most  states.   Included  most  frequently  are  the  sheriff, 
treasurer,  attorney,  assessor,  auditor  or  clerk,  coroner  and 
county  judicial  officers. 47 


Apart  from  that  general  framework  of  a  multi-headed  execu- 
tive or  administrative  body  and  numerous  other  elected 
officials,  however,  it  is  difficult  to  generalize  about 
county  government  throughout  the  nation.   The  county  offi- 
cials and  their  specific  duties  vary  from  state  to  state; 
many  are  elected,  others  are  appointed.   Many  of  the  offices 
are  created  by  the  constitution;  others  are  statutory.   Quali- 
fications vary  from  state  to  state. 

However,  one  common  factor  shared  by  county  government  struc- 
ture in  nearly  all  states  is  the  way  local  government  reform- 
ers react  to  it.  They  don't  like  it,  but  they  have  been  able 
to  make  only  moderate  headway  in  changing  it. 
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The  resistance  of  the  county  government  structure  to  change 
has  caused  much  gnashing  of  teeth.   The  Conmittee  for  Eco- 
nomic Development  has  noted  a  "general  reluctance  to  give 
counties  broader  powers,  perhaps  because  they  are  struc- 
turally archaic.'"*^   A  South  Dakota  study  called  the  county 
"a  unit  of  government  that  was  created  for  19th  century  con- 
ditions and  now  faces  20th  century  problems ."  ^^^   An  even 
more  sweeping  indictment  was  given  by  John  E.  Bebout,  as- 
sistant director  of  the  National  Municipal  League: 

No  part  of  the  American  governmental  system  is 
more  in  need  of  basic  reorganization  than  the 
county.   By  common  admission  the  prevailing  sys- 
tem of  county  government  is  clumsy,  antiquated 
and  almost  inevitably  expensive  in  relation  to 
the  services  it  renders. 

County  government  is  the  product  of  a  thousand 
years  of  piecemeal  growth.   Its  foundations  were 
laid  in  medieval  England,  and  the  superstructure 
has  slowly  risen  through  the  intervening  cen- 
turies.  Like  some  sprawling  old  castle  it  bears 
the  imprints  of  many  a  builder  and  its  rambling 
arrangement  betrays  the  utter  absence  of  consis- 
tent plan.   While  important  additions  have  been 
made  in  the  last  generation,  the  main  outlines 
of  county  organization  have  come  down  from  the 
days  of  the  oxcart  and  the  mud  road.   The  greater 
part  of  the  structure  remains  substantially  as  it 
was  in  the  middle  of  the  nineteenth  century  and 
some  features  are  much  as  they  were  in  the  colo- 
nial period. ^^ 

More  specifically,  the  traditional  county  government  struc- 
ture, such  as  used  in  fifty-five  Montana  counties,  is  criti- 
cized as  failing  to  provide  a  single  responsible  executive, 
creating  a  long  ballot  of  administrative  officers  and  merging 
the  executive  and  legislative  functions  of  government. 


No  Single  Executive 

Critics  say  the  system  fails  to  pinpoint  administrative  and 
executive  responsibility.   Rather,  responsibility  is  dis- 
persed among  a  board  of  commissioners  and  a  group  of  elected 
officials.   Critics  claim  the  system  invites  buck-passing. 
Textbook  authors  Maddox  and  Fuquay  found  that  there  are  "too 
many  independent  'executives'  and  department  heads  whose 
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activities  are  siibject  to  no  effective  supervision  and  co- 
ordination."  51   The  Advisory  Commission  on  Intergovernmental 
Relations  has  compared  county  government  with  "a  combination 
Ichabod  Crane  and  Don  Quixote,  headless  and  riding  in  all 
directions ."  52   -po  partially  correct  the  situation,  the  Com- 
mission recommends  that  a  "strong  executive"  form  of  county 
government  be  encouraged. 5  3   similarly,  the  Committee  on 
Economic  Development  has  recommended: 

Each  local  unit  should  have  a  single  chief  execu- 
tive, either  elected  by  the  people  or  appointed 
by  the  local  legislative  body,  with  all  adminis- 
trative agencies  and  personnel  fully  responsible 
to  him;  election  of  department  heads  should  be 
halted. 54 

The  committee  lamented  that  "[o]nly  in  government--and  espe- 
cially in  local  governments--do  we  tolerate  multiple  indepen- 
dent uncoordinated  executive  authority,  with  its  paralyzing 
effects. "55 


The  Long  Ballot 

Opponents  of  the  traditional  form  of  county  government  also 
criticize  the  election  of  many  officials,  most  of  v;hom  have 
largely  administrative  responsibility.   This  criticism  is 
intertwined  with  the  criticism  of  the  lack  of  centralized 
executive  authority:   if  a  large  number  of  administrative  of- 
ficers are  elected  rather  than  appointed,  there  can  be  no 
single,  centralized  authority,  for  such  authority  rests  at 
least  in  part  on  the  power  to  hire  and  fire. 

Bebout  dismisses  the  contention  that  the  long-ballot  allows 
voters  to  keep  a  better  chock  on  their  county  government: 

Theoretically,  many  of  them  [the  county  officials] 
are  directly  responsible  to  the  voters,  but  their 
number  is  so  great  and  the  work  of  their  offices 
so  obscure  that  little  real  control  can  be  exer- 
cised in  fact  by  the  electorate.   The  long  county 
ballot  burdens  and  confuses  the  voters,  while  the 
multiplicity  of  separate  county  agencies  inter- 
feres with  efficient  administration  and  makes  it 
difficult  or  even  impossible  to  fix  responsibility 
for  results. 56 
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Charles  R.  Adrian,  author  of  State  and  Local  Governments , 
takes  a  somewhat  unique  stand  on  the  problem  of  the  long 
county  ballot.   He  does  not  contend  that  the  positions 
held  by  the  elected  county  officials  are  unimportant.   On 
the  contrary,  Adrian  states,  it  is  because  of  the  impor- 
tant policy-making  role  of  many  of  the  elected  county  of- 
ficials that  some  of  them  should  be  removed  from  the 
ballot.   Otherwise,  he  fears,  voter  control  over  the 
policy  will  be  lost  in  the  "jungle  of  names  on  the  long, 
or  'bedsheet'  ballot. "57 

The  Montana  county  government  structure  has  been  criticized 
by  Renne,  who  contends: 

Many  of  the  independent  elective,  administrative 
offices  are  not  of  sufficient  importance  to  at- 
tract top  quality  aspirants  nor  to  attract  seri- 
ously the  attention  of  the  voters. 58 

But  both  the  long  county  ballot  and  the  dispersed  executive 
power  and  responsibility  have  their  supporters.   Attempts  to 
change  these  factors  often  are  termed  "undemocratic"  by  those 
who  prefer  to  elect  their  officials  directly  and  fear  the 
concentration  of  power.   The  19  6  3  attempt  to  replace  the  tra- 
ditional county  government  form  in  Silver  Bow  County  with  a 
consolidated  city-county  manager-commission  government  pro- 
vides an  example  of  a  successful  anti-consolidation  campaign 
mounted  around  the  fear  of  centralized  power  and  opposition 
to  the  appointment,  rather  than  election,  of  officials.   At 
one  point  in  that  sometimes  bitter  campaign,  twelve  of  the 
thirteen  Butte  City  Council  members  and  all  county  officials 
but  one  issued  a  statement  saying  consolidation  would 

deprive  the  qualified  voters  of  the  City  of  Butte 
from  having  the  executive  officers  of  their  gov- 
ernment ...  be  elected  by  or  subject  to  the 
voters  of  the  city  .  .  .  [and  would  deprive  the 
voters  of]  the  necessary  system  of  checks  and 
balances  to  which  the  American  form  of  government 
is  accustomed  ....   [The  law]  places  in  the 
hands  of  one  man  immense  power  v^?ith  but  nominal 
control  by  the  legislative  branch  thereof,  v/hich 
forces  upon  the  voters  of  the  City  of  Butte  a 
monarchy  and/or  obligarchy,  which  is  foreign  and 
alien  to  our  American  way  of  life  and  government . 59 
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Merging  Powers 

As  noted  earlier,  many  believe  counties,  like  municipalities, 
should  have  the  power  to  pass  local  ordinances.   But  if  this 
power  were  given  to  Montana  counties  under  the  traditional 
structure,  it  would  be  exercised  by  a  board  of  commissioners 
which  already  exercises  executive  and  administrative  respon- 
sibilities.  That  would  seem  to  violate  the  separation  of 
powers  principle. 

John  H.  Ferguson  and  Dean  E.  McHenry,  authors  of  The  American 
System  of  Government,  note  that  the  separation-of-powers  doc- 
trine never  has  had  the  acceptance  at  the  county  level  that 
it  receives  elsewhere;  they  add  that  British  precedent  "did 
not  decree  separation"  and  that  the  powers  and  functions  of 
counties  have  not  been  great  enough  "to  inspire  the  fear  of 
abuse  that  prompts  and  sustains  separation. "^0   The  question 
is:   if  county  power  and  functions  are  increased,  should  the 
separation  of  powers  principle  be  imposed?   If  so,  clearly 
separate  legislative  and  executive  branches  of  county  govern- 
ment should  be  established.   A  board  of  some  type  could  retain 
the  legislative  policy-setting  functions;  an  elected  or  ap- 
pointed executive  or  manager  could  perform  the  administrative 
and  executive  functions. 

The  Montana  Supreme  Court  indirectly  has  suggested  that  sepa- 
ration of  powers  might  be  necessary  on  the  county  level  if 
counties  are  granted  legislative  power.   In  the  Plath  case 
concerning  the  constitutionality  of  a  zoning  law,  the  court 
quoted  at  length  from  a  district  court  opinion  by  Judge  E.    E. 
Fen ton,  who  wrote: 

Section  1,  Article  IV,  Constitution  of  Montana, 
provides  that  the  powers  of  government  are  di- 
vided into  three  distinct  departments,  the 
legislative,  executive,  and  judicial,  and  fur- 
ther provides  that  "no  person  or  collection  of 
persons  charged  with  the  exercise  of  powers  pro- 
perly belonging  to  one  of  these  departments  shall 
exercise  any  powers  properly  belonging  to  either 
of  the  others  except  as  in  this  constitution  ex- 
pressly directed  or  permitted."   Hence  the  le- 
gislature could  not  validly  delegate  legislative 
power  to  boards  of  county  commissioners,  an  in- 
tegral part  of  the  executive  branch  of  government, 
and  the  commissioners  are  without  power  to  enact 
local  legislation  of  the  nature  of  the  zoning 
ordinance  in  question  in  this  proceeding. ^^ 
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On  the  other  hand,  the  commission  form  of  municipal  govern- 
ment—  in  v^?hich  the  legislative  and  executive  functions  are 
merged — operated  in  several  Montana  cities  for  years. 

Attempts  to  Change  the  System 

Critics  of  the  traditional  multi-headed  form  of  county  gov- 
ernment generally  favor  replacing  it  with  a  county  manager 
or  county  executive  structure. 

County  Manager 

Under  the  manager  form,  an  elected  county  board  appoints  a 
manager  to  serve  as  the  chief  administrative  officer  of  the 
county.   The  manager  then  appoints  many  other  officials,  in- 
cluding some  that  traditionally  have  been  elected.   Similar 
to  the  commission-manager  form  of  municipal  government  now 
in  effect  in  Helena  and  Bozeman,  the  county  manager  form  has 
been  criticized  as  being  undemocratic  because  fewer  officials 
are  directly  chosen  by  the  voters.   Maddox  and  Fuquay  state: 

Persons  advancing  this  argument  against  the  mana- 
ger system  often  choose  to  disregard  the  fact 
that  basic  responsibility  continues  to  rest  in 
the  hands  of  popularly  elected  officials.   The 
fact  must  be  admitted,  however,  that  appointed 
officials  sometimes  actually  make  decisions  that 
appear  to  be  made  by  representative  bodies. 6  2 

The  county  manager  plan  has  been  called  "primarily  a  product 
of  urban  problems" 6 J  and,  indeed,  has  found  nearly  all  of 
its  limited  application  in  urban  counties.   Less  than  fifty 
counties  in  the  nation  have  managers;  one  recent  count  put 
the  tally  at  thirty-five ; ^^  another  lists  twenty-eight .^5 
Virtually  every  discussion,  however,  gives  some  notice  to 
Montana's  Petroleum  County-- the  least  populous  manager  county 
in  the  nation.   For  example,  John  E.  Bebout,  in  his  introduc- 
tion to  the  Model  County  Charter,  states  that  some  of  the 
provisions  of  the  Model  may  seem  inapplicable  to  small 
counties.   But,  he  adds: 

[B]asic  provisions  regarding  the  structure  of 
county  government,  the  election  and  appointment 
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of  county  officers  and  the  division  of  responsi- 
bilities among  them  are  readily  adaptable  to  small 
counties.   Petroleum  County,  Montana,  .  .  .  has 
been  demonstrating  this  since  1942  when  the  county 
manager  plan  went  into  effect.   Elimination  of  ex- 
cess organizational  baggage  and  the  concentration 
of  responsibility  for  stretching  limited  revenues 
to  meet  essential  service  needs  may  in  some  cases 
be  even  more  vital  to  a  small  rural  county  than  to 
a  large  urban  county  with  extensive  taxable  re- 
sources .  6  6 

It  also  has  been  pointed  out  that  small  counties  (as  Petro- 
leum has  done)  may  have  their  managers  directly  handle  cer- 
tain county  functions,  thus  eliminating  certain  positions 
and  saving  additional  money. 6  7   Duncombe,  citing  Petroleum 
for  support,  suggests  that  adoption  of  the  county  manager 
plan  of  government  is  one  way  small  counties  can  meet  the 
challenges  of  the  future. 68 

Renne  found  the  operation  of  the  manager  form  in  Petroleum 
County  very  effective  during  its  first  fifteen  years. 

Citing  savings  in  administrative  costs  and  "an  excellent 
cash  position,"  Renne  estimated  that  based  on  Petroleum's 
experience,  total  possible  savings  in  administrative  costs 
only  for  all  of  Montana's  fifty-six  counties  would  exceed 
$4.5  million  under  the  manager  plan. 69   Writing  in  1957, 
Renne  said: 

It  is  difficult  to  estimate  the  number  of  dollars 
that  could  be  saved  through  better  business  manage- 
ment and  operation  of  county  services  typical  of 
the  manager  plan.   It  seems  reasonable,  however, 
to  expect  that  considerable  savings  would  result 
if  more  businesslike  operations  were  followed. 
If  a  10  per  cent  increase  in  general  efficiency 
is  assumed,  savings  would  approximate  $3  1/2  mil- 
lion.  A  15  per  cent  boost  in  efficiency  would 
result  in  savings  of  about  $5  million. 

Savings  experienced  under  the  manager  plan  in 
Petroleum  County  and  observation  and  study  over 
a  period  of  many  years  lead  to  the  conclusion 
that  it  would  be  possible  to  save  between  $8  and 
$10  million  annually  in  the  costs  of  Montana  coun- 
ty government  by  the  adoption  of  the  businesslike. 
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efficient  methods  characteristic  of  the  manager 
plan.   This  is  the  equivalent  of  some  15  mills 
on  all  taxable  property  in  the  state. ^^ 

However,  because  of  Petroleum  County's  unusually  small  popu- 
lation (675  according  to  the  1970  census),  it  is  difficult 
to  make  meaningful  comparisons.   Indeed,  in  1970-71,  the 
county-purpose  taxes  in  Petroleum  were  only  $75,357--the 
lowest  in  the  state. ^1   But  should  that  be  attributed  to 
the  county's  small  population  or  to  the  manager  form  of  gov- 
ernment?  In  short,  the  problem  is  that  Petroleum  is  unique 
apart  from  the  fact  that  it  has  the  manager  form  of  govern- 
ment. 

It  is  safe  to  say,  though,  that  there  are  no  indications 
that  the  manager  system  is  not  working  in  Petroleum  County — 
in  fact,  there  is  no  sign  it Ts  not  working  at  least  as  well 
as  the  traditional  form  form  of  county  government  would  have 
worked. 


County  Executives  or  Administrators 

An  increasing  niamber  of  counties  are  appointing  an  adminis- 
trative officer  who  generally  works  with  and  for  the  county 
boards.   Lacking  the  county  manager's  powers  in  terms  of 
budget  and  appointment,  the  chief  administrative  officer  has 
been  called  "a  compromise  between  the  no-executive  arrange- 
ment traditional  in  our  counties  and  the  strong  manager 
system.  ""72   California  offers  examples  of  counties  using  the 
chief  administrative  officer. 73 

In  other  instances,  the  chief  executive  of  the  county  is 
elected--a  system  comparable  to  the  mayor-council  method  of 
municipal  government.   The  mayor  of  Milwaukee  County,  Wis- 
consin, has  been  cited  as  an  example  of  a  county  executive 
with  considerable  powers;  in  other  cases,  the  county  execu- 
tives lack  any  substantial  powers.  ^'^   Some  states,  notably 
Wisconsin,  have  experimented  with  providing  a  type  of  county 
executive  by  strengthening  the  role  of  an  existing  county 
officer — the  clerk. ^^ 

A  South  Dakota  study  has  noted  that  the  county  executive 
concept  does  not  mean  an  end  to  boards  of  county  commis- 
sioners; rather,  the  boards  would  continue  to  set  policy, 
which  would  be  administered  by  the  executive. ^^   The  study 
states: 
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There  are  many  arguments  to  recommend  the  county 
executive.   Responsibility  is  well  defined  in 
one  official,  who  is  accountable  for  most  of  the 
operations  of  the  county.   Thus,  voters  and  the 
county  commission  have  no  difficulty  in  pinpoint- 
ing the  source  of  responsibility  for  particular 
problems.   A  county  executive  can  provide  leader- 
ship and  direction  to  county  government.   This 
form  of  government  divides  executive  and  legis- 
lative functions  along  proper  lines  of  responsi- 
bility.  The  county  executive  form  can  provide 
a  full-time  officer  to  provide  business  manage- 
ment techniques  to  governm.ent.  77 

The  National  Association  of  Counties  recently  reported  there 
are  forty-four  county  executives  in  the  United  States,  and 
about  twenty  counties  that  are  studying  the  plan.   The  Asso- 
ciation listed  nine  county  executives  each  in  Alaska  and  New 
York;  one  each  in  California,  Colorado,  Deleware,  Georgia, 
Indiana,  Oregon,  Tennessee  and  V/ashington;  two  each  in  Florida 
Louisiana  and  M.issouri;  four  in  Hawaii;  five  in  Maryland,  and 
three  in  Wisconsin. 78 

The  executive  director  of  the  National  Association  of  Counties 
has  put  the  case  for  an  elected  county  executive  this  v/ay : 

Is  there  any  evidence  anywhere  in  the  United 
States  that  the  concept  of  an  elected  executive 
is  faulty?  Are  there  any  American  cities  which 
propose  to  do  away  with  the  office  of  mayor? 
Would  anyone  seriously  propose  that  we  do  away 
with  the  office  of  governor  and  have  a  five- 
member  commission  run  any  one  of  our  states? 
Would  anyone  propose  that  we  do  av/ay  with  the 
office  of  President  of  the  United  States  and 
have  a  multi-member  commission  run  the  execu- 
tive offices  of  the  American  government? 

^•/hat  then  is  the  problem  of  selling  the  concept 
of  an  elected  executive  at  the  county  level? 75 

V7HAT  SHOULD  THE  CONSTITUTION  SAY? 


What  should  a  state  constitution  say  about  the  structure  of 
county  government?   Very  little,  most  political  scientists 
believe. 
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A  fairly  typical  view  is  that  of  Edward  M.  Kresky,  a  student 
of  local  governinent  who  was  active  in  attempts  to  update  the 
constitutions  of  New  York  and  other  states.   Kresky  writes: 

[I]deally  little  or  nothing  should  be  included 
in  a  constitution  specifying  the  forms,  struc- 
ture or  personnel  of  local  governments.   Even 
an  enumeration  of  the  kinds  of  local  government 
(cities,  counties,  tov/ns,  villages,  etc.)  might 
hamper  if  not  bar,  under  the  rules  of  judicial 
construction,  the  creation  of  new  forms  of  lo- 
cal government  designed  to  meet  metropolitan 
needs. 80 

Kresky  does  believe,  hov;ever,  that  a  general  statement  that 
localities  should  select  their  ov/n  officials  should  be  re- 
tained in  the  constitution. 81 

The  Public  Administration  Service,  which  prepared  studies 
for  the  Alaska  Constitutional  Convention^  said  there  is 
little  doubt  that 

the  detailed  specification  of  a  group  of  virtually 
independent  elective  county  offices  in  the  state 
constitution  has,  over  the  years,  provided  an 
unsatisfactory  basis  for  county  government.   It 
has  provided  no  assurance  of  competence  in  the 
performance  of  the  various  functions,  and  it  has 
provided  no  adequate  basis  for  good  local  govern- 
ment organization. 82 

The  Public  Administration  Service  report  also  points  out  that 
the  constitutional  designations  of  local  government  officials 
may  serve  to  freeze  a  distribution  of  local  government  func- 
tions: 

By  designating  a  county  sheriff,  they  assign  state 
police  functions  to  a  particular  level  of  govern- 
ment; by  designating  a  county  assessor,  they 
determine  that  assessment  shall  be  a  state  func- 
tion locally  performed;  by  designating  a  county 
judge,  they  imply  a  particular  type  of  judicial 
organization.   Experience  has  demonstrated  that 
this  indirect  assignment  of  functions  as  between 
state  and  local  levels  of  government  is  apt  to 
become  a  problem  in  future  years.   The  question 
arises  as  to  whether  these  officials  are  state 
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officials  or  local  officials,  whether  the  func- 
tion is  a  state  function  or  a  local  function.  ^-^ 

Several  recent  state  constitutions  do  move  in  the  direction 
of  allowing  the  legislature  considerable  freedom  to  provide 
various  county  government  structures.   The  Alaska  Constitu- 
tion's provision  for  borough  governments  [Art.  X]  is  a  good 
example  of  this  trend;  the  Hawaii  Constitution  similarly 
provides  [Art.  VII]  that  the  legislature  "shall  create 
counties  .  .  .  and  provide  for  the  government  thereof."   The 
defeated  Idaho  Constitution  did  not  specifically  mention  any 
county  officers,  leaving  the  matter  entirely  to  the  legisla- 
ture.  The  flodel  State  Constitution  states  simply  that  the 
legislature  "shall  provide  by  general  law  for  the  government 
of  counties  .  .  .  ."84 

These  approaches  are  praised  for  their  flexibility;  they 
leave  the  legislature  free  to  provide  different  forms  of 
government  to  meet  the  changing  needs  of  counties.   A  varia- 
tion on  that  theme  is  to  write  one  local  government  struc- 
ture into  the  constitution,  but  provide  that  the  legislature 
may  provide  optional  plans.   Since  1922,  that  basically  is 
the  constitutional  framework  that  has  been  provided  in 
Montana. 

A  somewhat  similar  provision  is  contained  in  the  new  Virginia 
Constitution  which  states  in  Article  VII,  Section  4,  that 
each  county  shall  elect  a  treasurer,  sheriff,  attorney,  clerk 
and  commissioner  of  revenue,  but  that  the  legislature,  by 
general  or  special  law,  may  provide  optional  forms  of  govern- 
ment, subject  to  local  approval.   Such  optional  forms  need 
not  include  the  five  constitutionally  specified  officers.   The 
Virginia  document  also  contains  a  stipulation  [Art.  VII,  Sec. 
4]  that  the  governing  body  of  each  county  must  be  elected. 

The  new  Illinois  Constitution  also  requires  an  elected  county 
board  in  each  county  with  the  number  of  members  to  be  decided 
locally  [Art.  VII,  Sec.  2]  and  states  affirmatively  that  any 
county  may  elect  a  chief  executive  officer  [Art.  VII,  Sec.  4]. 
In  addition,  the  Illinois  document  contains  unique  provisions 
concerning  other  county  officials: 

— As  a  general  rule,  each  county  is  required  to  elect 
a  sheriff,  county  clerk  and  treasurer. 

— Each  county  may  elect  or  appoint  a  coroner,  recorder, 
assessor,  auditor  "and  such  other  officers  as  provided  by  law 
or  county  ordinance." 
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--However,  any  office  may  be  created  or  eliminated  by 
a  countywide  referendum  and  any  office  other  than  sheriff, 
county  clerk  and  treasurer,  also  may  be  eliminated  by  law. 

--The  county  governing  body,  by  ordinance,  may  elimi- 
nate any  office  or  change  the  term  and  manner  of  election 
of  that  office  as  long  as  the  office  is  not  one  of  those 
specified  in  the  constitution  (sheriff,  county  clerk, 
treasurer,  coroner,  recorder,  assessor  and  auditor.) 

The  Illinois  Constitution  also  offers  a  carrot  for  county 
government  modernization  by  providing  that  only  those 
counties  with  a  chief  executive  officer  may  exercise  addi- 
tional powers  [Art.  VII,  Sec.  6]. 

The  difficulty  of  writing  one  county  structure  into  the  con- 
stitution— even  though  it  is  clearly  stated  that  other  al- 
ternative structures  may  be  provided--is  that  the  constitu- 
tionally detailed  form  may  still  appear  to  be  of  a  higher 
order.   That  perhaps  explains  why  ^Montana  counties  have  done 
so  little  experimentation  with  county  government  form;  many 
persons  seem  to  believe  that  alternative  forms  of  county 
structure  are  inherently  not  as  "good"  or  "democratic"  as 
the  multi-headed  form  because  they  are  not  spelled  out  in 
the  constitution. 

On  the  other  hand,  defenders  of  the  present  multi-headed 
form  of  county  government  could  argue  that  the  present 
county  structure  has  become  an  integral  part  of  Montana  gov- 
ernment and  deserves  continued  constitutional  status.   At- 
tempts to  remove  the  present  county  structure  provisions 
from  the  constitution  most  certainly  would  be  met  by 
opposition. 

It  should  be  pointed  out  that  the  Constitutional  Convention, 
if  it  desires,  could  consider  a  provision  which  would  offer 
different  forms  of  government  for  different  types  of  counties. 
For  example,  the  present  type  government  could  be  mandated 
for  less  populous  counties;  more  populous  counties  could  be 
instructed  to  adopt  a  county  executive  form.   Such  a  provi- 
sion also  could  continue  to  allow  the  legislature  to  provide 
alternative  structures  for  counties  of  all  sizes. 

Another  possible  way  to  deal  with  the  traditional  rigidity 
surrounding  county  government  structure  would  be  to  consti- 
tutionally require  that  each  county  in  the  state  vote  by  a 
certain  date  on  whether  to  adopt  one  of  several  forms  of 
government.   The  detail  of  the  forms  could  be  left  to  the 
legislature. 
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The  major  constitutional  questions  concerning  structure  of 
county  government,  then,  would  appear  to  be: 

1.  Should  the  constitution  spell  out  the  structure  of 
county  government?   If  so,  should  it  require  different  struc- 
tures for  different  types  of  counties? 

2.  Should  the  constitution  allow  optional  types  of 
county  government  as  riontana's  constitution  now  does?   If 
so,  should  it  allow  such  forms  to  be  provided  by  either 
general  or  special  lav/?   (See  discussion  in  Chapter  IV)  . 

3.  Should  local  charter-writing  power  be  extended  to 
counties? 


County  Charter-Writing  Power 

The  charter-writing  power,  discussed  in  detail  in  Chapter  IV, 
is  constitutionally  authorized  for  one  county,  a  group  of 
counties  or  all  counties  in  at  least  seventeen  states:   Alaska, 
California,  Colorado,  Florida,  Hawaii,  Louisiana,  Maryland, 
Michigan,  Minnesota,  Missouri,  New  Mexico,  New  York,  Ohio, 
Oregon,  Pennsylvania,  Texas  and  Washington. ^^   However,  a  re- 
cent report  showed  only  forty-three  charter  counties  in  the 
United  States,  twenty-seven  of  which  have  written  their  char- 
ters since  1950. ^^ 

In  general,  the  same  arguments  against  extending  charter- 
writing  authority  to  municipalities  also  may  be  applied  to 
extending  it  to  counties  (See  Chapter  IV) .   For  example,  one 
critic  of  local  charter-writing  power  for  counties  states: 

There  is  no  need  for  wide  variation  in  structure 
of  county  government.   Even  great  differences  in 
population  do  not  necessarily  call  for  differences 
in  structure. S^ 

If  one  structure  does  not  prove  to  be  enough  for  county  gov- 
ernment, it  is  contended,  optional  charters  offered  by  the 
legislature  will  solve  the  problem. ^^   indeed,  even  one  of 
the  strong  supporters  of  charter  power  for  counties — Arthur 
W.  Bromage--has  acknowledged  that  a  system  of  optional  char- 
ters is  a  "formidable  rival"  to  county  charter-writing 
authority."^   Certainly  the  system  of  optional  charters  for 
counties  can  advance  far  beyond  its  infant  status  in  Montana. 
The  Utah  and  Minnesota  legislatures  in  1971,  for  example. 
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considered  legislation  granting  various  forms  of  government 
structure  to  counties. ^^   A  New  Jersey  commission  has  recom- 
mended that  four  forms  of  government  structure  be  made 
available  for  counties  to  choose  from:   elected  executive, 
strong  manager,  elected  supervisor  and  board  president  plans.  •'■ 
Similarly,  the  Advisory  Commission  on  Intergovernmental  Re- 
lations has  suggested  legislation  authorizing  the  tradi- 
tional county  commission,  the  manager  and  the  elected 
executive  forms  of  county  governments. ^2 

Bromage  presents  county  charter-writing  power  as  a  desirable 
partner  with  such  a  system  of  optional  charters.  In  remarks 
that  may  be  particularly  applicable  to  Montana,  he  states: 

For  the  state  which  faces  the  dual  problem  of 
rural  counties  and  urban  and  metropolitan 
counties  the  ideal  solution  appears  to  be  a 
combination  of  optional  laws  and  limited  home 
rule  [charter  power] .   Under  these  circum- 
stances the  home  rule  principle  will  serve  tv>?o 
additional  ends.   It  will  be  a  big  stick  which 
the  reformers  can  rattle  to  force  legislative 
action  in  the  creation  of  optional  plans.   Too 
much  emphasis  cannot  be  laid  upon  this  point. 
The  mere  breaking  down  of  constitutional  bar- 
riers by  authorization  of  legislative  creation 
of  alternative  forms  may  not  suffice.   In  a  num- 
ber of  states  the  urban-rural  conflict  is  sharp 
and  the  rural  legislator  is  against  new-fangled, 
urban  ideas  for  counties.   V/hile  there  is  no  way 
to  compel  legislative  passage  of  such  alternative 
forms  by  constitutional  mandate,  home  rule  af- 
fords a  solution.   The  legislature  is  much  more 
apt  to  pass  alternative  acts,  if  it  knows  that 
home  rule  charters  will  come  whether  or  not  it 
takes  action.   The  optional  law  then  becomes  the 
lesser  of  two  evils  from  the  legislative  point 
of  view. 

The  second  end  served  by  the  home  rule  principle 
under  these  conditions  is  to  open  the  door  to 
experimentation  by  urban  and  metropolitan 
counties.   If  the  optional  law  systems  devised  by 
the  legislature  do  not  satisfactorily  meet  their 
needs  in  county  organization,  they  are  free  to  de- 
vise their  ov;n  plans.   The  legislature  cannot 
thwart  local  action  either  by  failure  to  enact 
alternative  forms  at  all  or  by  failure  to  enact 
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alternative  forms  suitable  to  the  more  populous 
counties . ^  ^ 

The  creation  of  a  chief  executive  for  a  county  often  is  the 
result  of  county  charter  authority. ^^   In  fact,  the  National 
Association  of  Counties  reports  that  thirty-one  of  the  forty- 
four  county  executive  positions  were  established  through 
locally  drawn  charters. ^^  On  the  other  hand,  the  constitu- 
tional authorization  for  county  charter  drafting  itself 
sometimes  limits  the  variety  that  a  charter  may  offer;  con- 
stitutional restrictions  on  flexibility  and  a  requirement 
that  many  county  offices  be  provided  for  are  said  by  one 
commentator  to  be  factors  in  making  California's  county  char- 
ter authorization  somev/hat  "illusory ."  °" 

If  a  decision  is  made  to  extend  charter-drafting  authority 
to  the  county  level,  other  decisions  also  will  have  to  be 
made.   Should  the  grant  of  charter  power  be  self-executing? 
Should  it  be  limited  to  counties  of  a  certain  size?   Should 
the  approval  of  the  legislature  or  the  governor  be  required 
before  a  charter  goes  into  effect? 

Those  questions  have  been  discussed  previously  in  terns  of 
municipal  charter  authority — a  discussion  that  applies  equally 
to  counties.   However,  other  questions  may  arise  when  county 
charter  authority  is  considered.   For  example,  should  author- 
ity be  granted  for  county  charters  to  provide  for  city-county 
consolidation? 

The  Louisiana  Constitution  does  provide  for  such  consolida- 
tion by  charter: 

Any  parish  [county]  on  its  own  motion  may,  or 
upon  petition  of  15  per  cent  of  the  registered 
voters  must  create  a  charter  commission  which 
may  recommend  any  form  of  government  including 
consolidated  city-parish  forms  ....   A  city- 
parish  form  must  be  approved  by  the  voters  of 
both  the  city  and  parish.   [Louisiana  Const. 
Art.  XIV,  Sec.  3g] . 

The  Hew  York  Constitution  [Art.  IX,  Sec.  1(h)]  allows  county 
charters  to  provide  for  the  transfer  of  functions  or  duties 
from  counties  or  cities  to  each  other  and  the  abolition  of 
offices  and  agencies.   However,  the  voters  of  both  the  county 
as  a  v;hole  and  of  the  individual  affected  governmental  unit 
must  approve  the  transfer  or  abolition. 
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1.  See  1891  Laws  of  Montana,  p.  294,  and  State  ex  rel. 
Woods  V.  Tooker,  15  Mont.  8,  37  P.  840  (1894) ;  1897 
Laws  of  Montana,  p.  56.   The  latter  amendment  appar- 
ently was  invalidated  by  the  implications  of  Durfee 
V.  Harper,  22  Mont.  354  (1899)  . 

2.  1901  Laws  of  Montana,  p.  208. 

3.  1927  Laws  of  Montana,  Ch.  72. 

4.  1937  Laws  of  Montana,  Ch.  93. 

5.  1961  Laws  of  Montana,  Ch .  164. 

6.  A.  R.  Hatton,  "The  Butte-Silver  Bow  County  Consolidated 
Charter,"  National  Municipal  Review  12  (1923):  312. 

7.  19  33  Laws  of  Montana,  Ch .  80. 

8.  The  wording  of  the  amendment  raises  several  questions. 
For  example,  it  states  that  commissioners  may  consoli- 
date the  "within  named"  offices;  does  that  mean  "within" 
the  section,  "within"  the  article  or  "within"  the  Con- 
stitution?  The  distinction  is  important.   If  it  applies 
to  the  section,  only,  the  following  offices  may  be  con- 
solidated:  clerk  and  recorder,  sheriff,  treasurer, 
superintendent  of  schools,  surveyor,  assessor,  coroner 
and  public  administrator.   If  it  applies  to  the  entire 
Article  XVI,  it  includes  the  offices  mentioned  above — 
and  the  offices  of  commissioner,  too.   And  if  it  applies 
to  the  entire  Constitution,  the  offices  of  county  attor- 
ney and  clerk  of  court  also  would  be  added  to  the  list. 
Legislation  implementing  the  amendment  suggests  in  one 
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CHAPTER  VI 


SPECIAL  DISTRICTS 


INTRODUCTION 


"Growth  Out  of  Control"  proclaims  the  Advisory  Commission 
on  Intergovernmental  Relations.^   "Fragmentation,  lack  of 
political  responsiveness"  and  "preoccupation  with  a  single 
function"  warns  the  Committee  for  Economic  Development. 2 
One  textbook  refers  to  the  "behind-the-scenes  way  in  which 
they  generally  operate; "3  another  labels  them  "phantom  gov- 
ernments .  "  ^ 

Cause  for  the  concern  is  the  special  district--a  local  gov- 
ernment form  that  is  growing  rapidly  in  the  United  States 
but,  until  relatively  recently,  has  escaped  much  public 
attention.   Definitions  of  special  districts  abound;  for  the 
purpose  of  this  study,  they  will  be  considered  separate  gov- 
ernment units  formed  under  law  to  provide  one  or  a  limited 
number  of  functions,  possessing  independent  taxing  or  spe- 
cial assessnent  powers  and  often  bonding  authority  of  their 
own.   Special  districts  have  their  own  officials  and  their 
boundaries  often  do  not  correspond  with  those  of  major  local 
government  units. 

Such  districts  vary  greatly  in  purpose.  The  Advisory  Com- 
mission on  Intergovernmental  Relations  has  classified  them 
as  follows: 

1.  Urban- type  special  districts,  providing  such  ser- 
vices as  fire  protection,  water  supply,  sewer,  parks  and 
housing. 

2.  Mixed  urban  and  nonurban  districts,  providing  hos- 
pital and  health  care,  library  service  and  highways. 

3.  natural  resource  districts,  for  such  purposes  as 
soil  conservation,  drainage,  irrigation  and  flood  control. 

4.  Miscellaneous  districts,  such  as  cemetery  dis- 
tricts .  5 

Special  districts  usually  are  authorized  by  law  and  actually 
created  either  on  petition  of  residents  of  an  area  or  by 
action  of  an  existing  unit  of  government.   The  governing 
body  of  the  soccial  district  either  is  elected  by  area 
voters  or  appointed  by  a  unit  of  general  government,  such 
as  the  board  of  county  commissioners.^ 
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Special  districts  have  existed  for  years  in  the  United 
States,  but  began  attracting  attention  only  after  they 
started  multiplying  and  prospering  following  World  V.'ar  II. 
VJhilc  the  number  of  municipalities  and  counties  has  re- 
mained relatively  stable  in  recent  years,  the  number  of 
special  districts  has  climbed  steeply,  from  8,229  in  1942 
to  21,264  in  1967.   As  of  1967,  there  were  more  special 
districts  than  counties  and  municipalities  combined  in  the 
United  States.^   The  Bureau  of  the  Census  reported  in  1967 
that  nearly  one-third  of  all  the  special  districts  are  con- 
cerned with  natural  resources,  but  that  the  most  rapid 
growth  is  in  urban-type  special  districts--those  offering 
fire  protection,  housing  and  urban  renewal,  sewerage  and 
urban  water  supply.^   nearly  two-thirds  of  the  21,264  spe- 
cial districts  reported  in  1967  are  located  in  eleven  states 
Illinois,  California,  Pennsylvania,  Kansas,  Texas,  iJew  York, 
Nebraska,  Washington,  Oregon,  Colorado  and  .Missouri.  9 


Reasons  for  Special  Districts 

What  led  to  the  explosion  in  number  of  special  districts? 

The  inability  of  the  major  units  of  local  government  to 
solve  certain  problems  is  one  reason  cited.   Perhaps 
the  problem--the  need  for  an  irrigation  district,  for 
example — may  extend  beyond  the  limits  of  one  county.   On 
the  other  hand,  the  problem — need  for  scv;age  service,  for 
instance — may  affect  only  a  small  urbanized,  unincorporated 
area.   In  either  case,  the  primary  levels  of  local  govern- 
ment may  be  hamstrung  in  attempts  to  meet  the  needs.   The 
Advisory  Commission  on  Intergovernmental  Relations  has  noted: 

The  need  for  a  given  service  in  a  community  where 
the  unit  of  general  local  government  is  not 
equipped  to  perform  it  affects  urban  and  rural 
communities  equally,  though  the  reasons  there- 
fore may  be  different.   For  example,  residents 
of  a  small  community  in  a  large  county  want  fire 
protection  services.   The  homesites  have  wells 
and  septic  tanks,  as  well  as  other  utilities, 
and  there  is  consequently  no  need  to  incorporate 
into  a  municipality.   However,  the  county  is  un- 
able to  provide  fire  protection  because  it  can- 
not establish  subordinate  taxing  areas.   In  this 
situation,  the  only  recourse  the  residents  may 
have  is  to  create  a  fire  district. ^0 
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Special  districts  also  are  used  to  avoid  state  constitutional 
and  statutory  restrictions  on  government  finance--for  example, 
the  debt  limits  on  municipalities  and  counties. 

In  certain  other  cases,  existing  levels  of  local  government 
may  be  legally  able — but  unwilling — to  solve  the  problem. 
In  such  cases,  the  creation  of  a  special  district  becomes  an 
obvious,  practical  solution.   Such  an  attitude  on  the  part 
of  the  existing  level  of  government.  Professor  John  C.  Bollens 
notes,  may  serve  to  even  "more  firmly  entrench  the  legal  in- 
adequacy of  certain  aspects  of  the  general  government. " H 

In  other  instances,  special  districts  may  be  favored  because 
they  supposedly  take  the  problem  out  of  the  political  arena 
by  separating  it  from  partisan  elections.   Unlike  other  pos- 
sible solutions--for  example,  consolidation  of  government 
units — special  districts  solve  a  problem  without  touching 
the  strangely  sacred  independence  of  other  governmental 
units. 

Textbook  authors  Adrian  and  Press  have  noted: 

By  leaving  the  political  status  quo  undisturbed, 
the  social  need  is  met  [by  a  special  district] 
with  a  minimum  of  resistance;  political  loyal- 
ties are  not  disturbed;  jobs  are  not  threatened; 
property-tax  payers  need  have  little  fear  of 
being  assessed  for  someone  else's  benefit. 12 

The  generally  acknov/ledged  political  acceptance  of  special 
districts,  hov/ever,  has  not  been  matched  by  theoretical  and 
philosophical  acceptance.   Political  scientists  have  mixed 
feelings  about  the  districts: 

On  the  one  hand,  they  recognize  that  special  dis- 
tricts do  provide  a  way  of  getting  things  done 
when  long-range  solutions  may  be  impossible.   On 
the  other  hand,  they  believe  their  use  gives  the 
appearance  of  solving  probleras  but  diverts  at- 
tention from  the  basic  need  of  reorganizing  gen- 
eral governmental  units.   Moreover,  they  add  to 
the  number  of  governmental  units,  thus  further 
confusing  the  public,  lengthening  the  ballot, 
and  scattering  responsibility .  ^-^ 

Special  districts  have  been  attacked  as  bringing  about  over- 
lapping layers  of  government;  Bollens  found  that  "most  of 
the  pyramiding  of  governments  at  a  specific  location  is 
caused  by  special  districts ."  ^"^   He  also  believes  that  the 
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use  of  special  districts  has  been  detrimental  to  such  gen- 
eral local  governments  as  counties  and  municipalities: 

It  has  reduced  their  effectiveness  through  bypas- 
sing them  or  stripping  them  of  particular  func- 
tions.  The  withholding  or  removing  of  important 
responsibilities  from  these  general  governments, 
locally  regarded  as  the  fountainhead  of  direct 
service  and  regulation,  does  not  make  them  bet- 
ter public  instruments  ....   Because  special 
districts  are  too  nunicrous ,  and  because  they  are 
only  palliatives  offering  no  long-range  solution, 
they  weaken  general  local  governments  and  lessen 
the  possibilitv  of  attaining  a  governmental  sys- 
tem that  is  both  responsive  and  responsible. ^^ 

Special  districts  also  are  attacked  as  being  inadequately 
controlled  by  the  public.   Bollens  believes  decreasing  the 
number  of  such  districts  would  help  solve  this  problem.   lie 
states : 

If  "grass  roots  government"  means  broadly  based 
public  control,  it  is  freauently  an  illusion  in 
special  districts  ....   Citizens  have  too 
little  interest  and  consequently  too  little  par- 
ticipation in  the  affairs  of  most  districts  .... 
Few  citizens  feel  that  thev  can  afford  to  spend 
much  time  on  governmental  affairs,  and  responsi- 
bility is  nov;  so  widely  shared  by  many  indepen- 
dent governments  that  thorough  comprehension  is 
not  easy.^^ 

But  special  districts  also  have  their  supporters,  with  the 
first  line  of  defense  seeming  to  be  grouping  around  the 
pragmatic  factor  that  the  districts  have  solved  problems. 
Even  the  Advisory  Commission  on  Intergovernmental  Relations, 
no  friend  of  special  districts,  acknowledges  that  the  pub- 
lic appears  satisfied  with  the  services  offered  by  the  dis- 
tricts and  that  "the  districts  [generally]  have  resolved 
the  problems  which  spavmed  them  and  have  met  the  demands 
for  public  services  in  an  adequate  fashion. "  ■*•' 

The  special  district  also  is  sometimes  portrayed  as  a  means 
of  solving  metropolitan  area  problems.   But  to  be  effective 
in  this  regard,  such  districts  should  bo  broadened  to  pro- 
vide several  functions  and  to  eml:)race  much  of  the  metropo- 
litan area.   In  addition,  they  should  be  given  annexation 
authority  and  should  work  with  existing  levels  of  govern- 
ment. ^^   Special  districts,  according  to  one  observer. 
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possess  "nroven  political  feasibility:" 

The  reason  v/hy  metropolitan  districts  can  be  em- 
ployed on  a  broader  scale  than  any  other  remedial 
device  is  that  they  commend  themselves  to  the 
voter  and  to  the  local  politician  alike;  they  are 
a  moderate  solution  which  does  not  interfere  with 
the  existence  and  the  territorial  integrity  of 
other  local  governments,  and  disturbs  only  mildly 
their  functional  integrity.   At  any  rate,  they 
have  come  into  being  in  many  areas  as  a  result  of 
the  failure  of  more  extensive  solutions,  espe- 
cially federation  and  countv  reorganization  plans, 
to  obtain  popular  support. 15 

Whatever  the  merits  and  faults  of  special  districts,  their 
continuance  is  likely.   Maddox  and  Fuquay,  authors  of  State 
and  Local  Government,  find  that  special  districts  have 
served  a  useful  purpose  and  that  it  aopears  they  "will  con- 
tinue to  do  so  for  a  long  time  to  come.   Any  call  for  their 
elimination  is  visionary ." 20   Bollens  also  sees  as  "irra- 
tional" any  attempt  to  abolish  special  districts  immediately 
or  to  call  for  a  moratorium  on  their  creation.   "The  mere 
advocacy  of  elimination  or  diminution  does  not  remove  the 
causes  that  created  special  districts,"  he  states. 21 


SPECIAL  DISTRICTS  IN  MONTANA 


Special  districts,  as  defined  by  the  Bureau  of  Census,  have 
increased  in  Montana  from  174  in  1957  to  192  in  1962  and  to 
209  in  1967,  the  year  of  the  latest  Census  of  Governments. 
Twenty-one  states  had  fewer  special  districts  than  did 
Montana,  according  to  those  latest  figures. 22 

Included  in  the  209  special  districts  in  Montana  were: 23 

County  V7ater  Districts 2 

Drainage  Districts 23 

Housing  Authorities 6 

Irrigation  Districts 52 

Public  Cemetery  Districts 58 

Public  Hospital  Districts 6 

Soil,  V/atcr  Conservation  Districts 61 

Television  Districts 1 

The  Census  Bureau  also  listed  metropolitan  sanitary  districts 
as  a  form  of  snecial  district  authorized  in  Montana,  but  found 
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no  such  districts  in  operation  in  1967.   In  addition,  other 
forms  of  local  government  liavc  been  added  by  the  legisla- 
ture since  1967  that  might  be  classified  as  special  districts. 
The  most  prominent  of  these  is  the  water  conservancy  district, 
authorized  by  the  1969  legislature.   Such  districts  arc  de- 
fined as  public  corporations  and  political  subdivisions  of 
the  state,  are  run  by  a  board  of  directors,  may  incur  in- 
debtedness and  may  levy  up  to  tv/o  mills  in  taxes.  ^4 

Those  factors--separate  political  entity,  separate  governing 
body  and  autonomous  taxing  power--are  the  marks  of  a  special 
district  and  distinguish  it  from  other  forms  of  districts  in 
Montana.   For  example,  municipal  special  improvement  dis- 
tricts and  rural  improvement  districts  in  counties  are  not 
considered  special  districts  because  they  are  subordinate 
agencies  of  general  governnental  units  and  generally  have 
no  separate  government  of  their  own. 

The  1967  census  also  classified  cattle  protective,  county 
and  district  health,  fair,  herd,  horse  herd,  mosquito  con- 
trol, road,  local  improvement,  weed  control  and  weed  exter- 
mination and  zoning  districts  as  subordinate  agencies  on  the 
county  level  and  city  parking  commissions  and  urban  renewal 
agencies  as  subordinate  agencies  on  the  municipal  level.   ^s 
such,  they  were  not  included  in  the  count  of  special  districts 
in  the  state . 25 

Table  14  shows  the  distribution  of  the  209  special  districts 
among  the  fifty-six  counties  as  of  1967.   No  direct  correla- 
tion between  county  population  and  the  number  of  special 
districts  is  apparent,  although  Yellowstone,  the  most  popu- 
lous county,  also  has  the  largest  number  of  special  districts. 
As  of  1967,  65  percent  of  the  special  districts  in  Montana 
v/ere  concerned  '-/ith  natural  resources,  compared  to  only  30 
percent  nationally;  that  indicates  the  special  district  is 
still  an  essentially  rural  creature  in  Montana. 

Special  districts  spent  $3,255,000  in  Montana  in  fiscal  1966- 
67,  only  1.5  percent  of  the  total  local  government  expendi- 
tures v/hen  school  districts  are  included.   On  the   other  hand, 
special  district  indebtedness  renresented  17  nercent  of  the 
local  aovernmont  and  school  district  total  at  526,406,000.26 
Those  figures  and  percentaffes  would  be  appreciable  higher  if 
the  many  rural  fire  districts  in  Montana  were  included  as 
special  districts  in  Census  Bureau  calculations.   In  1967, 
for  example,  taxes  levied  for  fire  districts  totalled 
$360,505.27   However,  the  Census  Bureau  does  not  consider 
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TABLE  14 
LOCATION  OF  SPECIAL  DISTRICTS  IN  MONTANA 


County 


Special  Districts 

(Intercounty  Dists, 

Counted  Elsewhere 

in  Parentheses) 


Special  Districts 
County    (Intercounty  Dists, 
Counted  Elsewhere 
in  Parentheses) 


Beaverhead 3  .  .  .  .  ( 1 ) 

Big  Horn 7.  ...  (1) 

Blaine 8 

Broadwater 3 

Carbon 7  .  .  .  .  ( 1 ) 

Carter 1 

Cascade 4.  .  .  .  (1) 

Chouteau 5 

Custer 4 (1) 

Daniels 1 

Dawson 2  .  .  .  .  ( 2 ) 

Deer  Lodge 1 .  .  .  .  ( 1 ) 

Fallon 1 

Fergus 1 

Flathead 4 

Gallatin 5 (2) 

Garfield 1 

Glacier 3 

Golden  Valley 2.  .  .  .  (1) 

Granite 4 

Hill 3 

Jefferson 3 

Judith  Basin 2 

Lake 4 (2) 

Lewis  and  Clark. . . 3 . . . . (1) 

Liberty 2 (1) 

Lincoln 3 


McCone 1 

Madison 11....  (2) 

Meagher 3  .  .  .  .  (1) 

Mineral 4 

Missoula 7 

Musselshell 1 

Park 1 

Petroleum 2 

Phillips 6 

Pondera 3 

Powder  River 1 

Powell 2 

Prairie 2....  (1) 

Ravalli 11 

Richland 5 

Roosevelt 4 

Rosebud 3 ( 1 ) 

Sanders 6 

Sheridan 3 

Silver  Bow 2 

Stillwater 4 

Sweet  Grass 3 

Teton 4 

Toole 1 

Treasure 2 

Valley 3 (1) 

Wheatland 1 

Wibaux 1 

Yellowstone 25.  .  .  •  (1) 


Source:   U.S.  Department  of  Commerce,  Bureau  of  the  Census, 
1967  Census  of  Governments--Governmental  Organization,  Vol.  1 
(Washington:   U.S.  Government  Printing  Office,  1970),  p.  26. 
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the  firo  districts  as  special  districts,  probably  because 
by  law  the  fire  districts  do  not  have  autonomous  taxing  or 
assessment  authority.   Rather,  the  lav;  provides  that  county 
commissioners  "mav  lev/  a  special  tax"  for  support  of  the 
district- 28   in  practice,  liowevcr,  the  county  corunissioners 
may  v;ell  sinply  rubber-stanp  the  request  of  the  local  rural 
fire  department  officials. 

IJo  study  has  been  made  of  the  reasons  for  tlie  formation  of 
the  more  than  200  special  districts  in  Montana.   The  most 
common  of  them--the  soil  conservation  districts--probably 
can  be  attributed  largely  to  encouragement  from  the  federal 
government  during  the  1930s. ^9   Other  districts  undoubtedly 
have  grov;n  out  of  the  inability  of  general  units  of  govern- 
ment— particularly  counties — to  act;  at  any  rate,  forty- 
eight  of  the  209  districts  reported  in  1967  had  boundaries 
coterminous  with  counties. -^^ 

Some  of  the  districts  also  may  have  been  created,  as  they 
were  nationally,  to  avoid  constitutional  limits  on  public 
indebtedness.   ^or  examnle,  the  Montana  Suprer.e  Court  in 
19  39  unheld  a  public  housina  authority  law  which  stated 
that  bonds  issued  by  the  authority  would  not  be  considered 
an  indebtedness  subject  to  anv  constitutional  or  statutory 
limitation. ^1   Similarly,  the  Attorney  General,  in  a  1971 
opinion,  held  that  the  constitutional  debt  lihdt  of  $10,000 
on  any  sinalo-purpose  purchase  [Art.  XIII,  Sec.  5]  applied 
only  to  counties,  not  to  a  'special  purpose  public  corpora- 
tion such  as  a  water  and  sower  district ." -^^ 


CONSTITUTIONAL  STATUS  OF  SPECIAL  DISTRICTS 


Desnite  the  importance  of  and  concern  with  special  districts, 
they  generally  have  received  little  or  no  mention  in  state 
constitutions.   The  Advisory  Commission  on  Intergovernmental 
Relations  states  that  the  legislative  power  to  create  si:)ecial 
districts  most  often  is  derivea  from  its  general  pov;er  to 
create  units  of  local  government,  rather  than  from  any  spe- 
cific constitutional  provision. ^^   Similarly,  one  study  found 
tliat  only  a  few  state  constitutions  list  special  districts 
when  enumoratina  local  governments,  and  then,  usually  only 
as  a  result  of  amendments .  ^^^   A  19  30  amendment  to  the  Oregon 
Constitution,  for  example,  specifically  provides  for  "peoples' 
utility  districts"  [Art.  XJ ,  Sec.  12]. 

The  ".ontana  Constitution  makes  no  specific  mention  of  special 
districts,  although  they  v/ould  seem  to  be  governed  by  at  least 
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throG  nrovisions:   Section  8  of  Article  XI  forbidding  any 
'public  corporations"  froia  aiding  a  church  or  parochial 
educational  institution;  Section  1  of  Article  XIII,  prohi- 
biting  anv  "subdivision  of  the  state"  from  making  certain 
donations  or  grants,  and  Section  3  of  the  same  article 
limitina  the  use  of  monev  borrowed  by  a  "subdivision"  of 
the  state. 

Should  the  constitution  specifically  mention  special  dis- 
tricts?  If  so,  should  it  attempt  to  directly  limit  or  con- 
trol their  formation?   Or  should  such  control  on  special 
districts  be  exercised  indirectly  bv  constitutionally 
strengthening  the  hand  of  existing  units  of  general  local 
governmenf 

Maddox  and  Fuquav  appear  to  opt  for  such  indirect  controls, 
suggesting  two  steps  to  curtail  the  growth  of  special  dis- 
tricts : 

First,  general  purpose  governm.ents  such  as 
counties  and  municipalities  must  be  granted 
adequate  authority  to  meet  the  varying  needs 
that  develop  within  their  jurisdictions.   This 
step  requires  action  on  the  state  level  through 
either  constitutional  amendment  or  statutory 
change,  or  probably  a  combination  of  both.   Se- 
cond, the  officers  of  general-purpose  govern- 
ments must  become  increasinglv  sensitive  to  the 
importance  of  action  to  meet  area  needs  before 
thev  become  acute.   A  keener  interest  on  the 
part  of  the  average  citizen  in  the  problems  of 
neighborhoods  other  than  his  own  would  also  be 
helpful. 35 

Bollens  suggests  a  reform  program  to  improve  general  local 
government,  adding  that  many  special  districts  should  be 
absorbed  into  existing  governments  and  in  some  states,  gen- 
eral local  governments  should  be  freed  of  strict  tax  and 
debt  limits.   Cut  he  acknowledges  that  special  districts 
still  will  be  necessary  for  areas  especially  large  and  those 
with  difficult  jurisdictional  problems. 36   signif icantlv , 
Bollens  views  the  state  legislature--not  the  constitution — 
as  "the  kev  to  district  reform."   He  states: 

[VJ]ith  rare  exceptions  the  state  legislatures, 
unhampered  by  state  constitutional  or  local 
charter  restrictions,  have  full  legal  power  to 
eliminate  or  alter  special  districts.   The  chal- 
lenge and  the  opportunity  are  theirs-  ' 
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The  Coininittee  for  Economic  Development  found  that  "a  revi- 
talized and  reconstituted"  local  government  system  would 
afford  alternatives  to  the  special  district  approach,  "with- 
out the  inherent  disadvantages  of  the  special  district  device. "38 
The  committee  snccifically  rcconunended  that  self-governing 
special  districts  in  rural  areas  be  abolished  and  their  func- 
tions transfered  to  "consolidated  counties  and  financed  by 
snecial  revenues  from  areas  benefited, " 39 

The  Advisory  Commission  on  Intergovernmental  Relations  oro- 
noses  a  series  of  legislative  recommendations  to  control 
special  districts,  encourage  their  consolidation  and  restrict 
establishment  of  new  ones.   Specif icallv  rccor.imonded  is  for- 
mation of  local  agencies  with  a  veto  power  over  establishment 
of  new  districts.  ^0   The  commission  also  reconunends  authori- 
zation for  counties--and  in  some  states,  tovms--to  establish 
subordinate  taxing  districts  as  an  alternative  to  special 
districts  .  ^-^   The  Commission  said: 

A  subordinate  taxing  area  or  a  subordinate  agency 
permits  a  unit  of  general  government  to  provide  a 
service  v/ithin  a  portion  of  its  territory  without 
creating  the  intergovernmental  problems  that 
characterize  many  special  districts.   The  govern- 
ing body  of  such  agencies  or  areas  is  either  the 
governing  body  of  general  governm.ent  or  is  di- 
rectly responsible  to  that  body.   This  approach 
permits  the  citizen  to  pinpoint  overall  govern- 
mental and  political  responsibility.   At  the  sane 
time,  as  community  needs  change,  a  unit  of  general 
government  has  the  pov/er  and  authority  to  adjust 
the  scone  of  ooerations  of  the  agency  or  area  to 
respond  to  such  changes.   Finally,  such  devices 
eliminate  overhead  costs  associated  with  duplica- 
tion of  administrative  functions  by  special  dis- 
tricts and  units  of  general  government.'*^ 

Such  districts  now  are  allov/ed  in  specific  instances  in 
Montana.   ^.ural  fire  districts,  cited  earlier,  are  one  ex- 
ample; another  examnle,  never  implemented,  is  the  special 
district  authorized  in  the  city-county  consolidation  law  of 
1923  in  which  un  to  20  mills  could  be  levied  for  special 
services  not  needed  generally  in  the  county. ^^ 

The  Alaska  Constitution  has  gone  farther  than  any  other  in 
controlling  special  districts  and  does  so  by  broad  provi- 
sions -For  subordinate  taxing  districts  or  "service  areas." 
Article  X  of  the  Alaska  document  prohibits  the  legislature 
from  delegating  taxing  authority  to  any  unit  other  tlian 
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organized  boroughs  and  cities;  it  then  provides  that  the 
governina  bodv  of  an  organized  borough  may  establish  ser- 
vice areas  and  authorize  taxes  within  that  area.   Hov/ever, 
no  service  area  may  be  established  if  the  specific  service 
can  be  provided  by  an  already  existing  service  area,  by 
incorporation  as  a  city  or  by  annexation  to  a  city. 

A  recent  study  of  local  government  in  Alaska  points  out 
that  the  service  district  provisions  aim  at  keeping  all 
such  areas  under  the  jurisdiction  of  the  governing  body  of 
the  borough,  which  is  similar  to  the  county  government  in 
Montana.'^'*   However,  the  intent  of  the  framers  was  to  al- 
low the  borough  government  not  only  to  levy  taxes  in  the 
service  area,  but  also  to  allow  the  boroughs  to  delegate 
that  taxing  authority  to  the  service  areas,  it  is  contended. 45 

The  Alaska  provision  apparently  has  been  successful  in  halt- 
ing formation  of  autonomous  special  districts;  the  1967 
Census  of  Governments  reports  that  only  Alaska  of  the  fifty 
states  has  no  such  districts. ^^   However,  the  service  area 
concept  in  Alaska  is  said  to  have  neutralized  whatever  at- 
traction city  annexation  m.ay  have  for  those  seeking  more 
and  higher  quality  urban  services,  at  least  in  the  short 
run,4'7  and  to  have  resulted  in  fragmentation  of  the 
boroughs. ^^   One  Alaska  report  states: 

The  separate  suburban  enclaves  develop  a  built- 
in  resistance  to  unified  or  consolidated  area 
tax  and  service  structures,  and  service  area 
status  insulates  their  residents  from  the  cost 
of  citv  facilities  and  services  that  they  share 
or  benefit  from,  perhaps  most  obviously  as 
owners  of  property  whose  value  is  enhanced  simply 
because  the  city  is  accessible. '*^ 

Less  sweeping  constitutional  requirements  concerning  special 
districts  and  subordinate  service  areas  have  been  developed 
in  other  states.   The  nev;  Illinois  Constitution,  for  example, 
provides  in  Article  VII,  Section  8  that  special  districts 
shall  have  only  those  powers  granted  by  law,  and  under  no 
circumstances  shall  be  given  the  power  to  incur  debt  payable 
from  ad  valorem  property  tax  receipts  maturing  more  than  forty 
years  in  the  future.   The  constitution  also  prohibits  the 
legislature  from  extending  the  power  to  make  improvements  by 
special  assessments  to  any  special  district  that  did  not  have 
the  pov/er  v/hen  the  new  constitution  was  adopted. 

The  constitution  rejected  by  Maryland  voters  in  196  8  provided 
for  establishment  of  intracounty  governmental  units  by  the 
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county  qoverninq  body   and  provided  that  the  county  could 
grant  then  all  powers  of  the  countv,  subject  to  limitations 
set  by  the  legislature  [Art.  7,  Sec.  7.06].   In  addition, 
the  legislature  was  authorized  to  provide  for  multi-county 
governmental  units,  but  could  not  grant  sucli  units  the  power 
to  tax  [Art.  7,  Sees.  7.08  and  7.09]. 

The  Michigan  Constitution  specifically  authorizes  the  legis- 
lature to  establish  "additional  forms  of  government  or 
authorities"  in  metropolitan  areas,  but  specifics  that  such 
districts  "shall  be  designed  to  perform  multi-purpose  func- 
tions rather  than  a  sinale  function"  whenever  possible  [Art. 
^^11,  Sec.  27]. 

The  New  York  Constitution  specifically  authorizes  local  gov- 
ernments to  set  up  special  tax  districts: 

A  local  government  shall  have  power  to  apportion 
its  cost  of  a  governmental  service  or  function 
upon  any  portion  of  its  area,  as  authorized  by 
act  of  the  legislature  [Nev;  York  Const.  Art.  IX, 
Sec.  Kg)  ]  . 

No  state  appears  to  have  arrived  at  a  totally  satisfactory 
answer  to  special  districts.  The  task  seems  to  be  to  balance 
the  need  to  solve  problems  that  do  not  follow  general  local 
government  boundaries  with  the  goal  of  minimizing  overlap- 
ping governmental  jurisdictions.  Delegates  to  the  Consti- 
tutional Convention  must  decide  if  the  constitution  should 
set  guidelines  toward  reaching  that  balance. 
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CHAPTER  VII 
LEVELS,  NUMBERS  AND  BOUNDARIES  OF  LOCAL  GOVERNMENT  UNITS 

INTRODUCTION 


Take  fifty-six  counties.   Stir  in  126  municipalities  of  vary- 
ing sizes,  making  sure  boundaries  are  well  fragmented.   Over- 
lap with  several  hundred  autonomous  special  districts.   Add 
hundreds  of  independent  school  districts  for  additional  tax 
flavor.   Bake  in  the  heat  of  tradition  until  thoroughly  con- 
fused. 

That  well  might  be  a  cynic's  recipe  for  local  government  in 
Montana.   The  Treasure  State,  like  others  throughout  the 
nation,  has  a  system  of  local  government  marked  by  overlap- 
ping boundaries  and  tax  jurisdictions.   Every  Montanan  lives 
within  a  county  and  a  school  district;  most  also  live  in  an 
incorporated  municipality  and,  often,  within  one  or  more 
special  districts. 

Is  such  a  multi-layered  system  of  local  government  necessary? 
Would  smaller  municipalities  be  needed  if  a  new  constitution 
provided  for  a  strengthened  county  government?   Is  there  a 
need  for  a  county  government,  as  well  as  a  municipal  govern- 
ment, in  densely  populated  regions  where  nearly  all  the 
residents  live  within  the  urban  area?  And  what  about  counties 
themselves?   Are  there  too  many  of  them  in  Montana?  Are  some 
counties  too  small  to  be  economical  or  efficient  units  of  lo- 
cal government? 

Those  are  some  of  the  questions  surrounding  a  problem  that 
the  Kestnbaum  Commission  in  1955  described  as  "too  many  local 
governments,  not  enough  local  government. "1  The  extent  to 
which  the  problem  is  one  of  constitutional  language  will  be 
discussed  in  this  chapter. 


NUMBER  AND  BOUNDARIES  OF  COUNTIES 


The  number  of  counties  in  the  United  States  often  is  dis- 
cussed by  local  government  reformers  with  an  air  of  despair. 
Despite  many  calls  for  consolidation,  the  Census  of  Govern- 
ments reports  that  the  ntunber  of  counties  in  1967  was  3,049, 
actually  up  six  since  1962  and  fluctuating  only  slightly  in 
the  five-year  censuses  since  1942.2   in  fact,  only  two  clear 
examples  of  county  consolidation  are  reported  during  the 
present  century — rural  James  County,  Tennessee,  consolidated 


-195- 


LEVELS,  NUMBERS  AND  BOUNDARIES  OF  LOCAL  GOVERNMENT  UNITS 


with  urban  Hamilton  County  in  1919,  and  two  rural  counties* 
Campbell  and  Milton,  merged  with  Fulton  County,  Georgia,  in 
1932.3 

The  call  for  county  consolidation  is  not  a  new  one;  in  fact, 
nearly  forty  years  ago  J.  Thomas  Askew,  writing  in  the  Na- 
tional Municipal  Review,  stated: 

The  average  present-day  county  is  too  small,  does 
not  conform  to  a  trade  area,  does  not  have  suf- 
ficient taxable  wealth,  is  too  expensive,  and 
contributes  nothing  to  the  art  of  statecraft. ^ 

Small,  weak  counties,  said  Askew,  were  retarding  "the  social 
and  economic  progress  of  the  community,  and  will  discredit 
the  county  as  a  unit  of  local  government."^  Even  direct 
state  control  of  such  areas  was  preferable,  he  suggested. 

Those  who  believe  a  strong  self-reliant  county 
can  best  serve  many  needs  of  the  community,  train 
future  statesmen,  and  produce  an  informed  civic- 
minded  citizenry  have  every  reason  to  be  alarmed 
over  the  "suicide"  loyalty  of  the  pauper  county. 
High  standards  cannot  be  maintained,  and  state 
assistance  for  such  counties  is  questionable  if 
they  refuse  to  assist  themselves  by  combining 
their  resources  with  adjoining  counties.   Direct 
state  administration  and  control  of  functions, 
in  many  sections,  is  preferable  to  the  continua- 
tion of  many  small  counties  and  may  eventually 
be  the  outcome . ^ 

A  19  66  study  by  the  Committee  for  Economic  Development  made 
even  more  sweeping  recommendations.   The  2,700  counties 
outside  metropolitan  areas  should  be  consolidated  into  no 
more  than  500  "strong  and  effective  units,"  the  Committee 
recommended.^  The  standards  for  such  wholesale  consolida- 
tion could  be  minimum  population,  accessibility  to  the  county 
seat,  trading  and  communications  patterns,  revenue  base  and 
geography,  the  Committee  suggested. ° 

The  Committee  reported  that  studies  show  that  counties  could 
operate  more  effectively  if  they  had  at  least  50,000  resi- 
dents.  However,  the  report  continues: 

[I]f  population  were  the  only  criterion  used  for 
enlarging  counties,  inhabitants  of  some  sparsely 
populated  sections  would  be  quite  distant  from 
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their  county  seats.   In  such  "wide-open"  areas, 
new  boundaries  might  be  drawn  to  enable  residents 
to  reach  their  county  seats  by  automobile  within 
an  hour,  or  two  hours  at  the  most.   This  would 
permit  adequate  accessibility  and  result  in  con- 
solidations of  numerous  small  counties,  even 
though  total  population  of  the  new  units  might 
be  less  than  50,000.9 

Consolidation  of  the  smaller  population  counties  generally 
is  presented  as  a  way  to  save  money.   A  recent  South  Dakota 
study  reported  that  larger  county  units  with  broader  popu- 
lation bases  would  result  in  a  lower  per  capita  cost  of 
running  county  government  and  improved  quality  of  service. 
Most  likely  to  be  reduced,  according  to  the  South  Dakota 
study,  would  be  costs  of  an  overhead  nature,  such  as  sala- 
ries, office  expenses  and  courthouse  maintenance  charges. ^0 

Counties  with  small  populations,  however,  are  not  the  only 
ones  that  are  potential  candidates  for  consolidation.   County 
boundaries  also  are  seen  as  interfering  with  rational  govern- 
ment in  multicounty  metropolitan  areas,  and  county  consoli- 
dation has  been  recommended  as  one  way  of  meeting  those 
problems.   For  example,  the  Advisory  Commission  on  Intergov- 
ernmental Relations  noted  in  a  1971  report: 

Where  the  economic,  social,  and  natural  patterns 
of  urban  growth  extend  beyond  a  single  county, 
consolidating  counties  may  offer  a  feasible  al- 
ternative to  superimposing  an  additional  areawide 
level  of  government.   County  consolidation  might 
well  provide  the  most  workable  areawide  approach 
to  providing  urban  services,  since  it  builds  on 
an  existing  governmental  structure. ^^ 

In  the  cases  of  both  the  small  and  large  counties,  however, 
the  arguments  for  consolidation  remain  largely  untested  be- 
cause consolidation  remains  largely  untried.   Herbert  Sydney 
Duncombe  believes  that  both  restrictive  state  constitutional 
requirements  and  political  opposition  have  deterred  consoli- 
dation.  He  states: 

County  officials  and  many  citizens  in  the  county 
which  will  lose  its  identity  usually  oppose  con- 
solidation. County  officers  fear  loss  of  their 
jobs.  Store  owners  in  the  municipality  which 
will  lose  its  status  as  county  seat  fear  loss  of 
business.  Ordinary  citizens  often  oppose  county 
consolidation  from  a  sense  of  county  pride. -^^ 
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It  would  be  easy  to  underestimate  the  importance  of  the 
"county  pride"  factor.   Charles  R.  Adrian  notes  that  the 
county  "has  served  from  earliest  times  as  a  basic  unit  of 
grass-roots  government,"  around  which  many  social  organiza- 
tions often  are  formed. ^^   Adrian  states: 

The  county  was  not  an  impersonal  administrative 
unit  of  the  state  with  arbitrary  boundaries.   It 
was  rather  a  real,  an  important,  social  and  poli- 
tical center.   In  most  of  the  United  States, 
despite  changes  in  our  way  of  life,  it  remains 
such  today. 1^ 

The  question  perhaps  is  whether  economy  and  efficiency  should 
be  the  prime  considerations  in  measuring  the  effectiveness 
of  a  unit  of  local  government.   What  role  should  such  in- 
tangible factors  as  tradition  and  pride  play  in  such  measure- 
ment?  No  firm  answer  to  that  question  can  be  given;  however, 
it  is  worth  noting  that  such  reports  of  "pride"  in  a  gov- 
ernment unit  are  relatively  few  in  these  days  where  citizens 
often  seem  to  feel  helpless  when  trying  to  have  an  impact  on 
government. 

Considerably  easier  to  quantify  than  the  factors  just  men- 
tioned are  the  constitutional  restrictions  that  discourage 
consolidation  of  counties.   Counties  always  are  created  under 
state  authority,  and  the  actual  creation  usually  is  by  statute 
rather  than  the  constitution. ^^  But  many  states — through  con- 
stitutional language — closely  limit  the  possible  consolida- 
tion of  counties.   The  Advisory  Commission  on  Intergovernmen- 
tal Relations  reported  in  1962  that  twenty-one  states  have 
constitutional  language  that  prevents  or  makes  difficult  a 
decrease  in  the  number  and  an  increase  in  the  size  of  counties. 
Such  provisions  include  requiring  special  majorities  in  elec- 
tions on  consolidation  issues  and  declaring  specific  counties 
in  the  constitution. 16 


The  Situation  in  Montana 


Since  a  19  36  amendment,  the  Montana  Constitution  effectively 
has  frozen  into  existence  the  state's  fifty-six  counties. 
Prior  to  19  36,  the  Constitution  simply  provided  as  follows: 

The  several  counties  of  the  territory  of  Montana, 
as  they  shall  exist  at  the  time  of  the  admis- 
sion of  the  state  into  the  Union,  are  hereby  de- 
clared to  be  the  counties  of  the  state  until 
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otherwise  established  or  changed  by  law.   [Mont. 
Const.  Art.  XVI,  Sec.  1]. 

The  Constitution  also  provided — and  still  does — that  the  le- 
gislature could  not  remove  any  county  seat  [Art.  XVI,  Sec.  2] 
and  that  in  case  of  the  establishment  of  a  new  county,  the 
new  unit  would  have  to  pay  its  share  of  the  debt  of  its 
mother  county  [Art.  XVI,  Sec.  3].   In  general,  then,  the 
original  Constitution  gave  the  legislature  broad  power  either 
to  provide  for  division  or  consolidation  of  counties.   At 
least  one  delegate — Martin  Maginnis  of  Lewis  and  Clark  County — 
made  it  clear  he  hoped  county  division  would  be  the  arithmetic 
of  the  day.   Maginnis  told  the  Convention: 

I  hope  to  see  the  day,  in  a  short  time  when  there 
will  be  fifty  counties  in  this  state.   I  believe 
in  small  counties,  and  I  believe  their  affairs 
are  economically  conducted.   I  believe  their 
officers  are  closer  to  the  people.   I  have  known 
when  the  counties  of  this  territory  were  small 
and  their  assessed  valuation  was  small,  and  I  be- 
lieve it  is  the  tendency  of  large  and  wealthy 
counties  to  create  extravagance.   Yes,  to  create 
the  demand  for  great  public  buildings  and  extra- 
vagance in  other  ways.   I  think  that  one  ought 
to  go  to  his  county  seat  in  one  day;  and  it  would 
be  better  if  he  could  go  there  and  back  in  one 
day.   I  believe  the  counties  ought  to  be  so  small 
that  there  would  be  a  general  unity  of  interest 
and  not  a  conflict  as  there  is  in  our  counties 
between  different  sections  of  the  country  .... 
I  believe  it  will  be  for  the  interest  of  the  ter- 
ritory, and  for  its  welfare  to  have  smaller 
counties  and  allow  the  people  more  latitude  in 
making  them.   In  these  big  counties  outlawry  al- 
ways exists  away  from  the  county  centre.   Every 
new  county  seat  is  a  new  centre  of  growth  and 
development  and  a  new  government  ...  .17 

Maginnis  was  to  have  his  way.   The  number  of  counties  expanded 
from  the  sixteen  existing  at  the  time  the  territory  became  a 
state  to  fifty-six  in  1925  (See  Table  1,  Chapter  I) .   Eleven 
years  later,  in  19  36,  those  fifty-six  counties  were  etched 
in  constitutional  granite  by  the  following  amendment: 

Any  county  or  counties  in  existence  on  the  first 
day  of  January,  19  35,  under  the  laws  of  the  state 
of  Montana  or  which  may  thereafter  be  created  or 
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established  thereunder  shall  not  be  abandoned, 
abolished  and/or  consolidated  either  in  whole  or 
in  part  or  at  all  with  any  other  county  or  coun- 
ties except  by  a  majority  vote  of  the  duly  quali- 
fied electors  in  each  county  proposed  to  be 
abandoned,  abolished  and/or  consolidated  with 
any  other  county  or  counties  expressed  at  a  gen- 
eral or  special  election  held  under  the  laws  of 
said  state.   [Mont.  Const.  Art.  XVI,  Sec.  8]. 

Thus,  an  attempt  to  consolidate  counties  must  be  approved 
by  voters  in  each  county  affected.   And  the  approval  must 
be  "by  a  majority  vote  of  the  duly  qualified  electors"  in 
each  county,  not  by  a  simple  majority  of  those  voting  on 
the  question.   For  example,  if  a  county  to  be  consolidated 
had  5,000  "duly  qualified  electors"  but  only  3,000  of  them 
voted  on  the  consolidation  question,  a  majority  of  the  5,000 
(or  2,501)  rather  than  a  majority  of  the  3,000  (or  1,501) 
apparently  would  have  to  favor  consolidation  to  meet  the 
constitutional  requirement. 

Should  Montana  counties  be  consolidated?  At  least  one  lo- 
cal government  researcher  believes  so,  saying  there  is 
"little  doubt"  that  consolidation  would  reduce  the  costs  of 
county  administration  and  of  rendering  various  county  ser- 
vices in  Montana. IS   The  Montana  Fiscal  Affairs  Study,  com- 
pleted in  19  70,  gives  some  substantiation  to  the  idea  that 
sparsely  populated  counties  are  more  expensive.   The  study 
notes : 

It  is  clear  from  this  analysis  that  the  small 
counties  in  Montana  spend  more  per  capita  than 
do  the  large  counties  and  all  counties  combined. 
They  spend  more  per  capita  for  education  because 
of  smaller  and  less  efficient  schools.   They 
spend  more  per  capita  for  highways  because  there 
are  more  miles  of  road  per  person  in  the  sparsely 
populated  counties.   They  spend  more  for  public 
welfare  because  they  maintain  roughly  the  same 
administrative  and  assistance  unit,  regardless  of 
population  size.   They  spend  more  for  health  and 
hospitals  per  capita  because  it  is  difficult  to 
have  part  of  a  doctor  and  part  of  a  hospital  and 
hospital  staff  and  only  part  of  a  piece  of  diag- 
nostic equipment.   They  spend  more  per  capita  for 
general  control  and  financial  administration  be- 
cause most  (nearly  all)  the  county  units  have  the 
basic  general  government  administrative  machinery 


-200- 


LEVELS,  NUMBERS  AND  BOUNDARIES  OF  LOCAL  GOVERNMENT  UNITS 


allowed  by  state  law  regardless  of  population  to 
be  served. 19 

The  study's  conclusions,  however,  were  based  not  on  spending 
figures  for  counties  alone,  but  on  spending  figures  for  all 
governments  within  a  county  area--county ,  municipality  and 
school  district.   Thus,  it  is  possible  that  in  some  instances 
high  spending  by  municipalities  and  school  districts  would 
blur  the  actual  level  of  county  spending. 

The  same  problem  applies  to  the  study's  finding  regarding 
property  tax  loads: 

[I]t  was  found  that  the  smallest  counties  had  the 
highest  per  capita  property  tax  loads.   Property 
taxes  per  capita  in  196  7  in  the  twenty-one  small- 
est counties  exceeded  the  state  average  by  45.7 
percent  and  exceeded  the  nine  urban  county  average 
by  5  8.4  percent. 20 

The  problem  in  working  with  the  Fiscal  Affairs  Study  find- 
ings points  up  the  difficulties  in  "proving"  anything  through 
figures  alone  concerning  "big"  vs.  "small"  counties.   Com- 
parison of  the  costs  of  government  means  little  unless  the 
services  provided  by  those  governments  also  are  compared. 
In  addition,  another  problem  arises  in  interpreting  figures 
that  purport  to  show  that  the  counties  with  small  populations 
have  the  greatest  per  capita  governmental  expenses.   Most  of 
these  counties  with  small  populations  also  have  extremely 
sparse  populations  (See  Tables  3  and  4,  Chapter  I) ;  the  ques- 
tion must  be  asked  whether  the  high  cost  of  government  re- 
sults from  the  small  population  or  from  the  sparseness  with 
which  that  population  is  located.   If  sparseness  is  the  sole 
cause,  then  consolidation  might  not  be  a  financial  aid  since 
the  county  well  might  be  consolidated  with  one  just  as 
sparsely  populated. 

Despite  the  inherent  pitfalls  of  available  figures  and 
studies,  however,  one  conclusion  can  be  drawn:   available 
studies  indicate  that  Montana's  low-population  counties  cost 
more  per  capita  for  government,  and  there  is  no  data  to  in- 
dicate that  smaller  counties  are  more  economical. 

What  about  the  need  for  consolidation  of  Montana  counties 
in  urban  areas?  At  present,  Montana's  two  standard  metro- 
politan statistical  areas--Billings  and  Great  Falls — are 
each  contained  within  one  county--Yellowstone  and  Cascade, 
respectively . 21   it  is,  however,  entirely  possible  that 
county  boundaries  oould  present  problems  of  jurisdiction  if 
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those  urbanized  areas  spread  acrosB  county  boundaries.   Such 
intercounty  urban  areas  also  appear  highly  possible  in  other 
areas  of  the  state,  particularly  west  and  south  from  the 
Missoula  urban  area  and  south  from  the  Helena  urban  area. 


Constitutional  Language 

What  should  a  new  constitution  say  about  the  number  and 
boundaries  of  counties?   Should  Montana's  fixty-six  counties 
continue  to  be  practically  frozen  into  existence  through 
constitutional  provision?   Or,  at  the  other  extreme,  should 
the  constitution  attempt  to  force  the  consolidation  of  coun- 
ties?  Should  some  "middle  approach"  be  taken,  whereby  the 
constitution  would  provide  that  counties  may  be  consolidated, 
either  by  legislative  action  or  by  action  of  the  affected 
voters? 

As  noted  earlier,  the  present  Montana  Constitution  makes  it 
nearly  impossible  to  consolidate  counties  because  it  requires 
a  majority  of  the  "duly  qualified  electors"  in  each  county 
affected  must  approve  the  merger.   Several  other  constitu- 
tions have  similar  provions;  Idaho,  for  example,  requires 
a  two-thirds  majority  of  those  voting  in  each  affected 
county  [Art.  XVIII,  Sec.  4A] .   North  Dakota  requires  an  ex- 
traordinary majority  of  55  percent  in  areas  to  be  affected 
by  proposed  consolidation  [Art.  X,  Sec.  167]. 

Theoretically,  it  also  would  be  possible  for  a  new  constitu- 
tion to  force  consolidation  of  counties,  either  by  spelling 
out  newly  formed  county  boundaries  or,  more  likely,  by  di- 
recting the  legislature  to  divide  the  state  into  no  more 
than  a  certain  number  of  counties.   No  instances  of  such 
county  consolidation  by  constitutional  mandate  could  be 
found,  however. 

Another  possibility  would  be  to  constitutionally  require 
that  once  a  county  dipped  below  a  certain  level--either  in 
population,  taxable  valuation  or  some  other  measure — it 
would  be  consolidated  with  an  adjacent  county.   Again,  how- 
ever, such  a  provision  apparently  would  be  plowing  new 
ground. 

Many  recent  state  constitutions  leave  the  matter  of  county 
boundaries  and  county  consolidation  up  to  the  legislature, 
often  subject  to  ordinary  majority  approval  in  the  affected 
area.   The  Hawaii  Constitution,  for  example,  simply  provides 
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that  the  legislature  shall  provide  by  law  "for  the  forma- 
tion, consolidation,  merger,  division,  and  dissolution  of 
counties,  and  for  the  transfer  of  territory  between  coun- 
ties" but  adds  that  no  such  change  can  be  effective  until 
approved  by  the  voters  [Art.  VII,  Sec.  2].   The  Michigan 
Constitution  requires  approval  of  a  majority  "of  the  elec- 
tors voting  on  the  question"  in  each  affected  county  [Art. 
VII,  Sec.  13].   The  proposed  Idaho  Constitution,  rejected 
in  1970,  contained  a  similar  provision  [Art.  XII,  Sec.  2]. 

The  Model  State  Constitution  suggests  granting  the  legisla- 
ture broad  power  in  terms  of  consolidation,  with  no  require- 
ment for  local  approval: 

The  legislature  shall  provide  by  general  law  for 
the  government  of  counties,  cities  and  other  civil 
divisions  and  for  methods  and  procedures  of  in- 
corporating, merging,  consolidating  and  dissolving 
such  civil  divisions  and  of  altering  their  boun- 
daries ...  .22 

The  League,  in  explaining  the  proposal,  states  that  "the 
maze  of  civil  divisions  found  in  most  states  must  be  ration- 
alized."  The  explanatory  note  continues: 

Freedom  from  excessive  constitutional  strictures 
would  permit  the  legislature  and  the  localities, 
working  together,  to  reorganize  counties,  consol- 
idate local  governments  and  create  federated 
communities  if  such  action  can  best  serve  urban 
age  needs. 2  3 

The  state  that  probably  has  gone  the  farthest  in  constitu- 
tionally giving  the  legislature  control  over  local  boundaries 
is  Alaska.   In  providing  for  boroughs  (roughly  similar  to 
counties),  the  Alaska  Constitution  states: 

The  entire  State  shall  be  divided  into  boroughs , 
organized  or  unorganized.   They  shall  be  estab- 
lished in  a  manner  according  to  standards  provided 
by  law.   The  standards  shall  include  population, 
geography,  economy,  transportation,  and  other  fac- 
tors.  Each  borough  shall  embrace  an  area  and 
population  with  common  interests  to  the  maximum 
degree  possible  ....   Methods  by  which  boroughs 
may  be  organized,  incorporated,  merged,  consoli- 
dated, reclassified,  or  dissolved  shall  be  pre- 
scribed by  law.   [Alaska  Const.  Art.  X,  Sec.  3]. 
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The  Alaska  document  re-enforces  that  section  by  also  pro- 
viding for  a  state- level  agency  with  the  power  over  any 
proposed  local  government  boundary  changes  [Art.  X,  Sec. 
12]. 


Unorganized  Counties 

The  Alaska  Constitution  also  is  of  special  interest  in  its 
provision  for  unorganized  boroughs.   The  Constitution  pro- 
vides that  the  legislature  will  provide  "for  the  performance 
of  services  it  deems  necessary  or  advisable"  in  such  boroughs, 
"allowing  for  maximum  local  participation  and  responsibility" 
[Art.  X,  Sec.  6]. 

Thomas  A.  Morehouse  and  Victor  Fischer  of  the  University  of 
Alaska  give  this  description  of  the  unorganized  borough: 

Unlike  the  organized  borough,  legally  a  munici- 
pal corporation,  unorganized  boroughs  were 
regarded  as  instrumentalities  of  the  state. 
They  would  serve  as  vehicles  for  decentralizing 
and  regionalizing  state  services  and  for  foster- 
ing local  participation  in  the  administration  of 
state  programs  within  regions  not  ready  or  suited 
for  corporate  municipal  status. 

Since  the  unorganized  borough  was  not  regarded 
as  a  self-governing  unit,  the  legislature  was 
given  authority  to  exercise  within  such  boroughs 
the  same  powers  that  assemblies  (the  borough 
governing  bodies)  would  have  in  organized  bor- 
oughs .... 

It  was  believed  that  the  principle  of  local  par- 
ticipation should  apply  not  only  in  the  broad 
formulation  of  state  policy  for  the  unorganized 
borough,  but  also  in  the  implementation  of  poli- 
cies and  plans.   The  purposes  were  to  ensure  that 
functions  and  services  were  responsive  to  the 
needs  and  the  conditions  of  the  particular  region, 
and  to  encourage  at  least  partial  self-government 
and  local  participation  in  the  performance  of  ser- 
vices. ^^ 

As  of  19  70,  only  ten  organized  boroughs  had  been  formed  in 
Alaska,  comprising  61,424  square  miles  and  228,800  residents. 
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The  remainder  of  the  state's  total  586,400  square  mile  area 
and  300,000  population  remains  in  unorganized  borough  form. 25 
Information  on  the  unorganized  borough   is  sketchy,  but 
Morehouse  and  Fischer  describe  it  as  "a  neglected  constitu- 
tional vehicle  for  the  development  of  regional  government. " 26 

South  Dakota,  Connecticut  and  Rhode  Island  also  have  unor- 
ganized areas  bearing  county  designation. 27   jn  the  latter 
two  states,  no  county  government  exists  in  the  areas;  in 
South  Dakota,  three  county  areas- -Shannon,  Todd  and 
Washabaugh — are  attached  to  other  counties  for  administra- 
tive and  judicial  services.   Such  an  arrangement  apparently 
is  possible  under  the  South  Dakota  Constitution  because  only 
"organized"  counties  are  required  to  elect  the  usual  array 
of  county  officials  [Art.  IX,  Sec.  5]. 


Shared  County  Officers 

Another  way  of  dealing  with  small  population  counties,  short 
of  unorganized  status  or  outright  consolidation,  is  allow- 
ing them  to  share  officers  with  adjoining  counties.   Such 
sharing  could  result  in  monetary  savings  and  perhaps  better 
service. 28   However,  a  recent  study  has  reported  that  only 
in  "rare  instances"  do  states  allow  a  county  official  to 
hold  office  in  more  than  one  county  and  when  they  do,  the 
offices  are  statutory,  rather  than  constitutional. 29 

Whether  Montana's  present  constitution  would  allow  such 
sharing  of  constitutionally  designated  county  officers  is 
questionable.   Section  5  of  Article  XVI  requires  that  the 
list  of  mandated  officers  be  elected  in  each  county;  Section 
7,  added  by  amendment  in  192  2,  might  allow  the  legislature 
to  provide  for  such  intercounty  sharing,  but  does  not  clearly 
do  so. 


Multicounty  Governments 

In  terms  of  urbanized  areas,  an  alternative  to  geographic 
consolidation  of  counties  has  been  the  formation  of  addi- 
tional layers  of  government  on  a  multicounty  level.   Such 
a  multicounty  government  "on  top"  of  existing  separate 
county  and  municipal  governments  obviously  is  less  desirable 
than  a  new  jurisdictional  area  of  merged  counties;   however, 
the  latter  often  is  not  politically  possible. 
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Such  multicounty  "federated  community"  governments  would 
be  possible  under  the  Model  State  Constitution  provisions 
since  the  legislature  would  be  left  free  to  provide  for 
"civil  divisions"  other  than  cities  and  counties. 30   state 
constitutions  also  could  provide  specifically  for  such 
multicounty  governments.   Michigan,  for  example,  provides: 

Notwithstanding  any  other  provision  of  this  con- 
stitution, the  legislature  may  establish  in 
metropolitan  areas  additional  forms  of  government 
or  authorities  with  powers,  duties  and  jurisdic- 
tions as  the  legislature  shall  provide.   Whenever 
possible,  such  additional  forms  of  government 
shall  be  designed  to  perform  multi-purpose  func- 
tions rather  than  a  single  function.   [Michigan 
Const.  Art.  VII,  Sec.  27]. 

The  proposed  Maryland  Constitution,  rejected  in  1968,  also 
would  have  specifically  allowed  the  legislature  to  provide 
for  multicounty  governments  and  the  merger  and  powers  of 
such  governments  [Art.  7,  Sees.  7.01  and  7.08].   That  pro- 
vision is  said  to  have  had  the  effect  of  handing  opponents 
to  the  new  constitution  a  "tailor-made  weapon  to  be  used 
against  the  new  document. "31  a  study  on  the  failure  of  ra- 
tification of  the  Maryland  document  reports: 

The  opponents  used  regional  government  as  an  ef- 
fective bludgeon  in  the  suburban  areas  surrounding 
Baltimore  ....  (Charges  were  hurled  that  the 
national  government  would  cede  the  District  of 
Columbia  back  to  Maryland  and  that  it  would  be 
combined  with  Prince  George's  and  Montgomery 
counties  in  a  regional  government,  all  for  the 
purpose  of  placing  Washington's  black  population 
in  the  schools  and  residential  communities  of 
these  suburban  counties .)32 

Ironically,  the  entire  issue  probably  could  have  been  avoided 
since  there  apparently  was  little  doubt  at  the  Maryland  Con- 
vention that  the  legislature  already  had  power  to  establish 
such  multicounty  units.   The  reference  to  regional  govern- 
ments was  included  to  "call  attention  to  this  method  of 
solving  the  emerging  local  government  problems. "33 

Such  political  repercussions  as  experienced  in  Maryland  lend 
support  to  arguments  that  addition  of  another  layer  of  govern- 
ment to  solve  regional  problems  is  an  unhappy  alternative  to 
empowering  existing  units  of  government  to  solve  such  problems. 
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NUMBERS  AND  BOUNDARIES  OF  MUNICIPALITIES 


Assume  for  a  moment  that  a  state  has  been  divided  into  coun- 
ties and  that  counties  are  given  the  powers  of  municipal 
corporations  in  terms  of  passing  local  ordinances  (See  Chap- 
ter III) .   Assume  further  that  the  structure  of  county  gov- 
ernment has  been  reorganized  into  a  form  with  distinct 
executive,  legislative  and  judicial  branches.   A  nagging 
question  must  then  be  answered:   what  is  the  need  for  sepa- 
rate city  and  town  governments  within  such  a  county?   Could 
not  the  needs  of  such  localities  be  met  simply  by  special 
service  districts?   The  question  is  particularly  pertinent 
for  small  towns  that  incorporate  in  order  to  provide  them- 
selves with  only  a  few  services,  such  as  water  supply  or 
sewage  disposal.   If  such  services  could  be  supplied  through 
an  arm  of  the  county,  would  a  separate  municipal  government 
unit  still  be  desirable? 

The  traditional  constitutional  and  statutory  structures  that 
have  surrounded  county  government  undoubtedly  partly  explain 
the  proliferation  of  municipalities  in  Montana  and  across 
the  nation.   In  other  words,  municipalities  probably  were 
created  to  perform  tasks  that  counties  legally  could  not  do. 
Otherwise,  the  Public  Administration  Service  has  noted,  the 
western  and  southern  American  counties  might  well  have  be- 
come combined  "urban- rural  municipal  units. "34   The  formation 
of  counties  into  such  units  would  seem  to  have  several  bene- 
ficial results,  the  Public  Administration  Service  report 
notes: 

[I]t  would  be  possible  to  avoid  completely  the 
need  for  more  than  one  level  of  local  government 
in  the  area  while  at  the  same  time  the  territorial 
scope  of  the  jurisdiction  could  be  made  suffi- 
ciently broad  to  achieve  many  of  the  objectives 
that  local  government  reorganizers  have  striven 
to  achieve  by  various  consolidation  measures  all 
over  the  United  States. ^^ 

There  would,  however,  appear  to  be  several  problems  involved 
in  a  county-only  form  of  local  government: 

1.   A  system  of  representation  would  have  to  be  devised 
to  make  sure  that  various  rural  and  urban  areas  were  ade- 
quately represented  and  protected.   Without  the  formation  of 
separate  governing  bodies  with  a  complicated  system  of  veto 
powers  over  the  action  of  each  other,  the  situation  frequently 
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could  develop  where  the  affairs  of  an  urban  service  area 
would  be  decided  by  a  county  board  made  up  of  nonurban  rep- 
resentatives.   For  example,  such  a  situation  could  result 
in  a  county  with  5,000  residents,  only  1,000  of  which  were 
located  within  a  service  district.   Under  a  county  board 
apportioned  on  a  one-man,  one-vote  basis,  the  service  area 
probably  would  be  governed  by  nonresidents. 

2.   Determination  of  taxes  within  the  special  districts 
might  cause  difficulties.   The  Public  Administration  Service 
has  noted  the  need  for  a  "sufficiently  flexible  service-area 
tax  differential  and  service  charge  system"  if  a  one-level 
local  government  system  is  to  work. 36 

Undoubtedly  the  greatest  obstacle  in  the  path  of  a  one-layer 
system  of  local  government  is  tradition.   People  simply  are 
used  to  at  least  two  levels  of  government  locally — counties 
and  municipalities.   The  Alaska  Constitutional  Convention, 
after  considering  doing  away  with  cities  altogether,  finally 
decided  to  provide  for  them. 37  The  convention's  decision 
has  been  termed  "a  retreat  from  an  ideal  considered  too  ad- 
vanced to  be  politically  acceptable. " 38   it  is  interesting 
to  note  that  the  Alaska  decision  has  resulted  in  servious 
conflicts  between  boroughs  and  cities  concerning  territorial 
jurisdiction,  providing  services  and  sharing  the  tax  base. 39 
Efforts  to  solve  those  conflicts  now  center  around  unifica- 
tion or  consolidation  of  the  borough  and  city  governments.^^ 

City-County  Consolidation 

As  noted  in  Chapter  V,  city-county  consolidation  already  is 
specifically  authorized  by  the  Montana  Constitution  and  two 
plans — one  for  Silver  Bow  County  only--still  are  available, 
although  untried.  Consolidation  of  city  and  county  govern- 
ments is  seen  as  a  move  toward  a  one- level  form  of  local 
government — although  the  presence  of  special  autonomous  dis- 
tricts would  thwart  the  strict  realization  of  the  one-level 
goal. 

Such  consolidations  thus  far  are  exclusively  a  phenomenum  of 
metropolitan  areas,  and  thus  are  of  limited  benefit  for  close 
study  by  Montanans.   Lists  of  what  cities  have  been  consoli- 
dated vary,  but  usually  include  Baton  Rouge,  Nashville, 
Philadelphia,  Jacksonville,  Indianapolis,  New  Orleans,  Boston, 
Miami  and  St.  Louis. ^1  The  Indianapolis  consolidation  is  of 
particular  interest  because  it  was  dictated  by  the  legislature. 
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and  was  not  submitted  for  approval  by  local  voters. ^2   such 
forced  consolidation  would  not  be  possible  under  the  present 
Montana  Constitution. 

Although  city-county  consolidation  is  in  effect  only  in  rela- 
tively populous  metropolitan  centers,  the  Advisory  Commission 
on  Intergovernmental  Relations  has  suggested  it  might  prove 
itself  best  in  smaller  areas,  such  as  are  found  in  Montana: 

As  a  way  of  adjusting  boundaries  to  the  geograph- 
ical area  of  metropolitan  problems,  city-county 
consolidation  has  the  greatest  potential  in  mediiam 
and  small  metropolitan  areas  that  are  contained 
within  one  county  and  are  unlikely  to  extend  be- 
yond the  county's  boundaries  for  some  time  to  come, 
and  in  which  there  is  one  urban  center  surrounded 
by  considerable  undeveloped  territory .** 3 

In  recent  years,  the  idea  of  "consolidation  in  reverse"  has 
been  toyed  with  in  some  Montana  communities.   The  Montana 
League  of  Cities  and  Towns  supported  a  bill  during  the  1971 
Legislature  which  would  have  allowed  any  city  to  disincorpo- 
rate if  51  percent  of  the  voters  signed  disincorporation 
petitions.   The  city  would  cease  to  exist  as  a  municipal 
corporation  and  would  become  a  responsibility  of  the  county 
government.   "This  is  a  tool  by  which  the  people — if  they 
want  to — can  have  a  consolidated  government,"  the  chief  spon- 
sor of  the  measure  explained.   League  officials  added  they 
felt  that  if  cities  were  not  given  more  "home  rule"  in  finan- 
cial matters  "we  might  as  well  get  out  of  the  business."   The 
bill  was  killed. 44 

At  present,  Montana's  Constitution  does  not  specifically  men- 
tion disincorporation  of  municipalities.   Under  its  general 
power,  however,  the  legislature  has  provided  that  municipali- 
ties with  populations  of  less  than  500  may  disincorporate  upon 
the  filing  of  a  petition  signed  by  at  least  two-thirds  of  the 
resident  freeholders  of  the  municipality. 4 5  However,  no  pro- 
vision is  made  for  the  disincorporation  of  municipalities  of 
more  than  500  residents.   If  disincorporation  is  seen  as  a 
desirable  route  toward  a  one-level  local  government,  perhaps 
some  mention  should  be  made  of  it  in  the  Constitution. 


City-County  Separation 

The  drive  to  eliminate  overlapping  local  government  jurisdic- 
tions has  led  a  limited  number  of  areas  to  city-county 
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separation — a  plan  under  which  the  city  is  removed  from  the 
county  and  assumes  the  duties  of  both  the  county  and  the 
city.   The  goal  is  to  eliminate  such  situations  as  exist  in 
Montana  where  city  residents  must  support  not  only  a  muni- 
cipal government  but  also  a  separate  county  government. 

Baltimore,  Denver,  St.  Louis,  San  Francisco  and  various 
cities  in  Virginia  are  listed  as  examples  of  city-county 
separation. '^6   The  problem  with  such  separation  is  that 
it  often  does  nothing  to  solve  the  problem  of  the  urban 
fringe  areas  outside  municipal  city-county  boundaries. 
Virginia,  however,  has  countered  this  problem  with  a  strong 
annexation  power,  discussed  later  in  this  chapter. 

Another  problem  with  city-county  separation  is  that  it  might 
force  municipalities  to  assume  a  considerable  list  of  new 
duties,  such  as  record-keeping  and  district  court  adminis- 
tration that  now  are  handled  on  the  county  level  where  more 
economy  of  scale  would  seem  possible.   City-county  separa- 
tion also  has  been  attacked  as  a  step  away  from  metropolitan 
integration  because  it  does  not  reduce  the  total  number 
of  governmental  units. ^^ 

City-county  separation  is  not  specifically  provided  for  by 
the  present  Montana  Constitution;  theoretically  it  might  be 
attainable  under  the  document  through  the  tortuous  process 
of  formation  of  a  new  county,  however. 


Incorporation  Limits 

Another  means  of  controlling  the  number  of  local  government 
units  is  by  restricting  the  incorporation  of  municipalities. 
Usually  such  restrictions  are  statutory;  however,  some  states 
are  including  them  in  their  constitutions. 


The  Montana  Constitution  does  not  specifically  mention  muni- 
cipal incorporation;  however,  the  legislature  by  law  has 
limited  incorporation  to  areas  of  more  than  300  population 
Increasingly,  states  are  imposing  more  rigid  standards  on 
incorporation,  especially  in  areas  near  presently  incorpo- 
rated cities.   Among  the  recent  examples  of  state  action: 

Ohio  has  imposed  a  number  of  more  restrictive 
standards  and,  in  addition,  has  required  new 
incorporations  to  have  the  approval  of  the  le- 
gislative bodies  of  all  municipalities  located 
within  three  miles  of  the  proposed  new  city. 
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Florida  has  increased  the  minimum  number  of  free- 
holders required  for  the  establishment  of  an  in- 
corporated municipality  from  150  to  1,000. 
Tennessee's  enabling  legislation  for  metropolitan 
governments  for  its  four  major  cities  and  counties 
prohibits  any  new  incorporations  in  the  county  be- 
tween the  time  of  the  establishment  of  a  metro- 
politan government  charter  commission  and  the 
referendum  on  the  charter  itself.   If  metropolitan 
government  is  adopted,  all  future  incorporations 
are  prohibited. ^9 

The  Advisory  Commssion  on  Intergovernmental  Relations  believes 
that  inhibiting  new  incorporations  around  large  existing  mu- 
nicipalities is  "equally  or  more  important  than  liberalizing 
annexation  statutes"  and  states  that  surrounding  municipali- 
ties with  a  buffer  zone  in  which  new  municipalities  are 
prohibited  would  be  "an  efficient  bludgeon  for  annexation."^" 
The  major  question,  however,  is  whether  such  provisions,  if 
desired,  should  be  statutory  or  constitutional. 

The  new  Virginia  Constitution  sets  minimxom  population  levels 
of  1,000  for  towns  and  5,000  for  cities  and  provides  that 
the  legislature  may  increase  these  figures  [Art.  VII,  Sees.  1 
and  2].   The  Commission  on  Constitutional  Revision  in  Virginia 
had  recommended  that  population  minimums  be  set  and  criti- 
cized the  old  state  constitution  for  permitting  formation  of 
new  cities  and  towns  which  " (1)  syphon  off  needed  county  tax 
revenue  and  (2)  are  insufficient  in  size  to  carry  on  the 
unit's  given  f unctions ." ^1 

Perhaps  the  most  unique  limitations  on  incorporation  of  muni- 
cipalities were  written  into  the  proposed  Maryland  Constitu- 
tion, which  was  rejected  by  voters  in  19  68.   That  document 
offered  some  protection  for  the  existing  municipalities,  but 
provided  that  the  creation  of  new  municipalities  would  be  up 
to  the  affected  county  government,  which  also  could  grant  to 
and  withhold  power  from  such  new  cities  or  towns  [Art.  7, 
Sees.  7.05  and  7.06].   Thus,  the  county  would  have  complete 
authority  over  new  municipalities;  the  legislature  was  clearly 
given  power  to  provide  for  the  merger,  dissolution  or  adjust- 
ment in  powers  of  existing  municipalities. 

Most  state  constitutions,  however,  either  do  not  mention  in- 
corporation or  simply  state  that  the  legislature  shall  provide 
for  the  incorporation  of  municipalities.   The  Model  State 
Constitution,  for  example,  directs  the  legislature  to  provide 
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by  general  law  for  the  incorporation  of  cities,  but  sets  no 
standards  for  incorporation. ^2   Such  general  language  pro- 
bably results  from  a  belief  that  specific  constitutional 
standards  for  incorporation  could  prove  troublesome  becuase 
of  their  inflexibility. 


Annexation 


Probably  the  most  common  way  to  adjust  municipal  boundaries 
is  through  annexation.   The  choice  of  which  annexation  method 
may  be  used  usually  is  up  to  the  legislature  which,  barring 
any  constitutional  limitations,  has  broad  power  to  regulate 
and  control  municipal  boundaries.   Eugene  McQuillin,  an 
authority  on  municipal  law,  has  noted: 

The  extension  of  the  boundaries  of  a  city  or 
town  is  viewed  as  purely  a  political  matter, 
entirely  within  the  power  of  the  state  legis- 
lature to  regulate.   It  is,  in  other  words,  a 
legislative  function.   The  power  in  this  re- 
spect is  sometimes  said  to  be  inherent  in  the 
legislature,  while  in  other  instances  it  has 
been  said  to  be  a  power  incidental  to  the 
power  to  create  and  abolish  municipal  corpo- 
rations .... 

In  the  absence  of  constitutional  restrictions 
the  legislature  may,  at  any  time,  change  the 
boundaries  of  a  municipal  corporation,  by 
directly  annexing  or  detaching  territory,  or 
consolidating  corporations,  or  it  may,  by 
statute,  prescribe  the  manner  in  which  boun- 
daries may  be  altered. 53 

The  actual  methods  of  annexation  offered  by  legislatures 
vary  considerably  from  state  to  state.   The  National  League 
of  Cities  uses  the  following  categorization: 

1.  Legislative  determination:   municipal  bound- 
ary changes  are  made  by  special  acts  of  the  state 
legislature. 

2.  Popular  determination:   the  direct  use  of 
political  power  by  the  people  to  determine  if  a 
proposed  municipal  boundary  change  will  take 
place. 
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3.  Municipal  determination:   a  unit  of  local 
government  is  authorized  to  extend  its  boundaries 
by  unilateral  action  of  its  governing  body. 

4.  Judicial  determination:   the  court  determines 
if  a  proposed  boundary  change  shall  take  place. 

5.  Quasi- legislative  determination:   an  inde- 
pendent non- judicial  tribiinal  or  board  is  em- 
powered to  determine  if  a  proposed  annexation 
shall  take  place. ^4 

Much  has  been  written  about  the  advantages  and  drawbacks  of 
each  annexation  method.   But  there  seems  to  be  agreement 
that  annexation  has  had--at  best — only  limited  success  in 
making  municipal  boundaries  coincide  with  the  actual  area. 
Adrian  terms  annexation  "increasingly  unsatisfactory"  as  a 
means  of  "keeping  the  sociological  and  legal  cities  identi- 
cal. "55   Similarly,  Maddox  and  Fuquay  describe  annexation 
as  "inadequate  as  a  means  of  meeting  the  problems  of  rapidly 
growing  urban  areas"  because  urbanization  "regularly  outruns 
annexation. "56  Reasons  for  the  failure  of  annexation  may 
include: 

1.  The  frequent  requirement  in  state  annexation  laws 
that  outlying  areas  may  block  annexation  either  by  referen- 
dum or  petition. 

2.  The  use  of  special  districts  to  provide  municipal 
services  to  unincorporated  fringe  areas,  thus  making  annex- 
ation unnecessary. 

3.  The  increased  power,  in  some  areas,  of  counties  to 
provide  urban  services  through  special  service  districts, 
again  making  annexation  unnecessary. 

4.  The  simple  fact  that  annexation  may  be  singularly 
unattractive  in  terms  of  benefits  to  the  suburban  dweller. 
In  fact  the  only  difference  he  may  notice  could  be  higher 
taxes . 

On  the  other  hand,  annexation  at  its  best  and  most  success- 
ful could  result  in  clearly  separate  rural  and  urban  areas, 
with  the  county  government  providing  for  the  former  and 
municipal  governments  providing  for  the  latter.   The  National 
Association  of  Cities  lists  the  following  as  the  main  rea- 
sons for  advocating  annexation  of  urban  fringe  areas: 
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1.  The  fringe  area  is  needed  by  the  city  for 
continued  orderly  growth  and  the  prosperity 
of  the  metropolitan  area. 

2.  Fringe  lands  are  needed  so  that  pxiblic  ser- 
vice facilities  such  as  water  and  sewer  systems, 
street  extensions,  and  recreational  facilities 
may  be  planned  and  provided  on  a  rational  and 
economic  basis. 

3.  The  fringe  area  may  be  brought  within  and 
developed  under  city  land  use  controls;  e.g. , 
planning,  zoning,  housing  codes,  and  building 
regulations . 

4.  The  fringe  regions  may  be  subject  to  city 
protective  regulations  and  receive  city  police 
and  fire  services. 

5.  The  fringe  area  may  be  subjected  to  city 
health  and  sanitation  regulations  and  receive 
these  services. 

6.  Residents  of  the  fringe  area  actually  bene- 
fit from  many  of  the  services  and  facilities 
provided  by  city  government  and  should  bear 
their  full  share  of  the  costs. 57 


Annexation  in  Montana 


Annexation  in  Montana  may  be  initiated  by  the  city  or  town 
council  or  commission  but  is  subject,  in  most  instances,  to 
a  veto  by  owner-residents  of  the  land  to  be  annexed.   At- 
tempts to  strengthen  and  update  the  annexation  law  have  been 
made — usually  unsuccessfully — at  nearly  all  recent  sessions 
of  the  legislature. 58 

Great  Falls  offers  the  leading  example  of  how  a  city  has 
used  the  annexation  law,  plus  its  control  over  water  and 
sewer  services,  to  regulate  the  growth  of  the  city.   The  city 
has  exercised  an  effective  whip  for  annexation  by  requiring 
unincorporated  areas  to  annex  if  they  want  water  and  sewage 
facilities.   The  only  exceptions  to  the  policy  have  been 
Malmstrom  Air  Force  Base  and  the  Anaconda  Company  smelter 
and  its  "company  town"  of  Black  Eagle.   The  Great  Falls 
policy,  however,  has  been  aided  considerably  by  the  fact 
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ground  water  generally  is  unavailable  for  private  wells, 
thus  forcing  reliance  on  the  city  water  system. 59 

On  the  other  hand,  the  city  of  Missoula  does  not  own  its  own 
water  supply  and  is  located  in  an  area  of  readily  accessible 
ground  water.   The  result  is  that  water  is  easily  available 
to  the  unincorporated  urban  fringe  areas;  the  result  also 
may  be  seen  in  the  fact  that  the  city  of  Missoula,  of  all 
those  in  the  state,  probably  has  the  least  realistic  boun- 
daries in  terms  of  encompassing  the  urban  area. 

Have  the  present  annexation  laws  resulted  in  municipal  boun- 
daries keeping  pace  with  municipal  growth  in  Montana?   Census 
figures  strongly  suggest  not.   The  twenty-six  incorporated 
places  of  2,000  or  more  population  in  1960  gained  28,308  to- 
tal population  through  annexation  by  19  70,  offsetting  popu- 
lation losses  within  their  1960  corporate  limits.   The  total 
population  of  the  twenty-six  places  increased  from  299,000 
in  1960  to  313,175  in  1970 — an  increase  of  about  5  percent. 
But  at  the  same  time,  the  state's  total  urban  population  in- 
creased from  338,457  in  1960  to  370,676  in  1970 — a  growth 
rate  of  nearly  10  percent. 60 

The  figures  are  even  more  striking  when  population  figures 
for  all  of  the  126  incorporated  cities  and  towns  are  used 
for  comparison.   These  incorporated  places  increased  in  to- 
tal population  from  398,665  in  1960  to  404,674  in  1970,  a 
growth  of  less  than  2  percent  compared  to  the  urban  growth 
rate  of  nearly  10  percent. ^1   It  should  be  noted,  however, 
that  some  of  that  growth  may  have  taken  place  in  areas  where 
incorporation,  rather  than  annexation,  is  the  question  be- 
cause the  areas  are  not  contiguous  to  incorporated  munici- 
palities . 


Annexation  and  the  Constitution 


Grant  for  a  moment  the  premises  that  all  urban  areas  should 
be  incorporated,  preferably  with  existing  cities,  and  that 
present  Montana  annexation  procedure  has  not  brought  about 
that  result.   The  major  question  for  the  Constitutional  Con- 
vention remains:   should  a  new  constitutional  provision  be 
drafted  to  attempt  to  solve  this  problem,  or  should  the  mat- 
ter be  left  to  statutory  law? 

The  broad  authority  of  the  Montana  legislature  to  provide 
different  methods  for  annexation  does  not  appear  to  be 
limited  in  the  present  Constitution.   In  fact.  Article  XVI, 
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Section  7  could  be  interpreted  to  mean  that  the  legislature 
may  "fix  and  define  boundaries"  of  individual  municipalities 
by  special  laws,  although  the  wording  is  less  than  clear. 
The  legislature,  however,  never  has  attempted  to  directly 
alter  municipal  boundaries. 62 

Most  other  state  constitutions  give  no  more  mention  to  an- 
nexation than  the  Montana  Constitution  does--if,  indeed, 
they  mention  the  subject  at  all.   Several  of  them  do  require 
that  certain  questions  of  annexation  be  submitted  to  a  re- 
ferendum vote  of  the  residents  of  the  area  to  be  annexed — 
a  provision  that  would  deter,  rather  than  encourage,  annexa- 
tion.  The  New  York  Constitution,  for  example,  provides,  in 
part: 

No  local  government  or  any  part  of  the  territory 
thereof  shall  be  annexed  to  another  until  the 
people,  if  any,  of  the  territory  proposed  to  be 
annexed  shall  have  consented  thereto  by  majority 
vote  .  .  .  .[New  York  Const  Art.  IX,  Sec.  1(d)]. 

The  reasoning  behind  provisions  requiring  voted  approval  of 
persons  affected  before  annexation  can  take  place  clearly 
rests  on  the  democratic  ideal  of  consent  of  the  governed. 
In  other  words,  why  should  the  residents  of  an  urban  fringe 
area  be  forced  to  become  part  of  an  incorporated  munici- 
pality, accept  services  from  that  municipality  and — most 
important — pay  taxes  to  that  municipality  if  they  don't  want 
to?   Should  not  their  right  not  to  become  a  resident  of  an 
incorporated  city  be  protected  by  statutory,  if  not  consti- 
tutional, law? 

On  the  other  hand,  the  requirement  of  approval  of  the  resi- 
dents of  the  affected  area  can  be  attacked  on  the  basis  that 
it  allows  a  minority  to  thwart  the  well-being  of  a  majority. 
In  this  regard,  a  Pennsylvania  constitutional  study  notes: 

It  can  be  argued  that  many  [annexation]  proceed- 
ings, particularly  in  heavily  urbanized  areas, 
involve  considerations  which  have  impact  far 
beyond  the  limited  interests  of  the  particular 
territory  concerned,  and  that,  therefore,  the 
interests  of  the  broader  area,  perhaps  even  of 
the  state  itself,  must  be  the  overriding  issue. 63 

Just  as  persuasive  may  be  the  practical  arguments  against 
local  approval  requirements.   Why  should  residents  of  incor- 
porated urban  fringe  areas  be  allowed  to  share  the  benefits 
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of  incorporation  (parks,  recreational  programs,  streets, 
downtown  shopping  areas)  without  sharing  in  the  costs?   And 
probably  lurking  behind  all  arguments  against  giving  resi- 
dents of  areas  to  be  annexed  a  veto  over  that  annexation  is 
the  practical  fact  that  in  most  cases  they  probably  would 
exercise  that  veto,  thus  bringing  the  already  faltering 
process  of  annexation  to  a  halt. 

If  annexation  is  considered  of  sufficient  importance  to 
receive  constitutional  treatment,  delegates  may  want  to  con- 
sider procedures  used  by  the  states  of  Virginia,  Texas  and 
Alaska. 


Virginia — Court  Determination.   The  Virginia  plan  for  annex- 
ation, with  roots  hidden  in  "colonical  obscurity,"  involves 
the  city  seeking  control  over  outlying  fringe  areas  through 
a  judicial  proceeding. 64   it  is  important  to  stress  that  un- 
der this  method,  the  court  actually  determines  whether  an 
area  should  be  annexed;  the  process  should  not  be  confused 
with  that  in  Montana  and  other  states  where  courts  often  are 
involved  in  reviewing  the  procedure  by  which  another  body 
approved  an  annexation. 

In  Virginia,  the  special  three-man  annexation  court  consists 
of  the  judge  from  the  county  where  the  territory  is  to  be 
annexed  and  two  judges  from  other  circuits.   In  determining 
whether  an  area  should  be  annexed,  the  court  is  directed  to 
consider  the  interests  of  the  county,  city  or  town  and  of 
the  area  to  be  annexed.   In  addition,  the  court  may  determine 
the  exact  boundaries  of  the  territory  to  be  annexed  and  may 
place  special  conditions  on  the  annexation,  such  as  requir- 
ing the  city  to  reimburse  the  county  for  certain  improvements 
in  the  territory  to  be  annexed. ^^ 

The  National  League  of  Cities  has  cited  the  following  advan- 
tages to  judicial  determination  of  municipal  boundaries: 

Because  the  annexation  proceedings  are  heard  by 
a  court,  the  degree  of  political  influence  that 
might  be  exercised  is  considered  to  be  less  than 
that  which  might  be  brought  to  bear  on  the  deci- 
sion under  other  methods.   It  is  felt  that  the 
facts  and  figures  will  be  determined  judiciously 
rather  than  politically.   A  second  advantage  is 
that  in  a  court  proceeding  the  "issue  has  been 
joined"  for  resolution  on  the  basis  of  the  stand- 
ards or  criteria  established  by  the  state 
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legislature  and  is  not  decided  by  constituencies 
voting  on  the  question  with  their  own  self- 
interests  the  primary  determinant.   Because  this 
method  of  boundary  expansion  is  conducted  by  the 
courts,  it  is  assumed  that  there  will  be  an  ob- 
jective and  impartial  decision;  the  liklihood 
that  biases  and  prejudices  will  be  the  basis  for 
the  decision  is  reduced.   Another  advantage  .  .  . 
is  that  unquestionably  there  will  be  an  opportunity 
for  a  fair  hearing  of  both  sides  of  the  issue. 
The  parties  to  any  dispute  will  have  their  day  in 
court. 66 

But  annexation  by  court  determination  also  can  be  criticized. 
Even  though  the  standards  to  be  followed  ostensibly  are 
spelled  out  by  the  legislature,  the  court,  in  a  sense,  is 
given  the  role  of  policy  maker.   In  addition,  the  National 
League  of  Cities  notes: 

The  courts  may  not  be  qualified  to  determine  and 
weigh  the  political  and  economic  factors  inherent 
in  almost  all  boundary  extension  activities. 
Most  important,  court  procedures  are  frequently, 
and  by  nature,  lengthy  and  laborious.   Court  cal- 
endars become  clogged,  interested  parties  resort 
to  every  possible  kind  of  delaying  tactic,  wit- 
nesses disappear,  and  appeals  are  conducted.   A 
matter  which  should  be  resolved  immediately  is 
resolved  ultimately . 67 

The  annexation  by  court  determination  plan  appears  not  to  be 
spelled  out  in  any  state  constitution;  it  is  a  constitutional 
issue,  however,  to  the  extent  that  wording  of  a  separation  of 
powers  clause  could  prevent  legislative  adoption  of  the  de- 
vice. 


Texas — Municipal  Determination.  In  Texas,  a  city  that  has 
prepared  its  own  charter  has  the  "authority  to  extend  its 
boundaries  and  annex  any  unincorporated  territory  adjacent 
to  it. "68  Like  the  Virginia  plan  of  court  interpretation, 
consent  of  residents  of  the  area  to  be  annexed  need  not  be 
obtained.  The  Texas  method  apparently  has  allowed  that 
state's  charter  cities  to  keep  pace  with  population  growth. 69 

The  Texas  plan  for  annexation  is  said  to  have  the  following 
advantages: 
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The  state's  decision  to  permit  municipal  corpora- 
tions to  extend  their  own  boundaries  unilaterally 
places  responsibility  for  annexation  with  the 
governing  body  or  inhabitants  of  the  local  area. 
In  a  real  sense,  the  state  has  withdrawn  from  the 
field  and  those  who  are  most  intimately  concerned 
and  associated  with  urban  problems  are  allowed  to 
take  action.   Municipal  determination  gives  a  city 
free  reign  to  decide  its  own  growth  and  encourages 
local  responsibility . 70 

But  the  plan  can  be  attacked  from  the  standpoint  that  it  checks 
the  power  of  one  special  interest  group  (residents  of  the  area 
to  be  annexed) ,  only  to  give  substantial  power  to  another  (the 
city  that  wants  to  do  the  annexing).   Why,  one  could  ask, 
should  the  city  be  considered  the  best  judge  of  what  is  good 
for  an  area  when  its  residents  have  just  as  many  selfish  in- 
terests as  do  the  residents  of  the  unincorporated  fringe  areas? 
In  addition,  it  has  been  said: 

tT]he  core  city  may  follow  a  narrow  policy  of  an- 
nexing only  highly  developed  areas  that  contain 
the  taxable  wealth  necessary  to  carry  their  share 
of  the  costs  of  providing  city  services.   Less 
well  developed,  deteriorated  and  dilapidated 
areas  may  be  excluded  selectively  because  they 
constitute  a  potential  net  liability  to  the  city 
and,  although  related  to  the  total  pattern  of 
desirable  fringe  area  development,  these  areas 
continue  to  wither. ^^ 

The  Texas  situation  for  annexation  by  charter  cities  is  the 
combined  result  of  constitutional  and  statutory  language.   Of 
interest  here  is  the  constitutional  provision: 

Cities  having  more  than  five  thousand  (5,000)  in- 
habitants may  .  .  .  adopt  or  amend  their  charters, 
subject  to  such  limitations  as  may  be  prescribed 
by  the  Legislature,  and  providing  that  no  charter 
or  any  ordinance  passed  under  said  charter  shall 
contain  any  provision  inconsistent  with  the  Con- 
stitution of  the  State  or  of  the  general  laws 
enacted  by  the  Legislature  ....  [Texas  Const. 
Art.  XI,  Sec.  5]. 

In  other  words,  in  the  absence  of  general  state  standards 
providing  otherwise,  Texas  charter  cities  may  do  essentially 
as  they  choose. 
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Alaska — Commission  Determination.   The  Constitution  of  Alaska 
provides  that: 

A  local  boundary  commission  or  board  shall  be 
established  by  law  in  the  executive  branch  of 
the  state  government.   The  commission  or  board 
may  consider  any  proposed  local  government  boun- 
dary change.   It  may  present  proposed  changes  to 
the  legislature  during  the  first  ten  days  of  any 
regular  session.   The  change  shall  become  effec- 
tive forty-five  days  after  presentation  or  at 
the  end  of  the  session,  whichever  is  earlier, 
unless  disapproved  by  a  resolution  concurred  in 
by  a  majority  of  the  members  of  each  house.   The 
commission  or  board,  subject  to  law,  may  estab- 
lish procedures  whereby  boundaries  may  be  ad- 
justed by  local  action.   [Alaska  Const.  Art.  X, 
Sec.  12]. 

Approaches — either  statutory  or  constitutional — similar  to 
that  adopted  by  Alaska  have  the  backing  of  the  Committee  for 
Economic  Development.   The  Committee  in  19  66  recommended  that 
states  take  the  initiative  in  revising  local  boundaries,  and 
more  specifically,  that  each  state  create  a  commission  with 
authority  to  design  and  redesign  local  government  boundaries 
and  set  timetables  for  consolidation  and  annexation. 72   Such 
a  step,  the  Committee  believes,  would  "reverse  the  trend 
toward  continued  fragmentation"  and  would  "direct  comprehen- 
sive attention  to  boundary  problems. "^^ 

The  Advisory  Commission  on  Intergovernmental  Relations  also 
has  recommended  that  questions  of  municipal  boundary  exten- 
sion should  be  a  matter  of  statewide  policy,  rather  than 
local  determination. 74 

Use  of  the  commission  in  Alaska,  however,  apparently  falls 
far  short  of  the  constitutional  role  carved  out  for  it.   Ori- 
ginally active  in  the  controversial  formation  of  the  boroughs, 
the  commission  has  not  exercised  its  constitutionally  mandated 
control  over  annexation  and  annexation  methods.   In  fact, 
those  tasks  reportedly  have  fallen  back  on  the  legislature 
and  on  the  state  laws  "the  constitution  presumably  was  in- 
tended to  supercede  by  establishing  the  Boundary  Commission 
and  giving  it  broad  authority  in  the  first  place. "75   some 
Alaska  observers  stress  the  need  for  an  active  state  boundary 
commission,  but  suggest  that  it  should  be  included  in  a  state 
body  that  deals  with  other  aspects  of  local  government,  too. 76 
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Problems  with  the  state  boundary  conunission  in  Alaska  per- 
haps can  be  attributed  to  the  unique  circumstances  and 
controversy  surrounding  borough  organization  in  that  state. 
Several  other  states--including  California,  Wisconsin  and 
Minnesota--have  provided  by  statute  for  boundary  commissions, 
California  on  the  county  level  and  Wisconsin  and  Minnesota 
on  the  state  level.  ^'^   In  terms  of  potential — if  unrealized — 
power,  however,  the  Alaska  commission  appears  to  easily  top 
those  created  by  statute.   In  matters  of  annexation,  for 
example,  the  Wisconsin  commission  is  advisory  only.'^ 

The  National  League  of  Cities  finds  the  boundary  commission 
attractive  in  several  ways: 

[T]his  method  may  reduce  municipal  rivalries  and 
jealousies  caused  by  unwise  and  inopportune  an- 
nexations or  annexation  attempts.   The  state 
agency  may  enlist  the  services  of  experts  to  as- 
sist in  the  solution  of  urban  issues.   As  a 
continuing  body,  its  experiences  may  be  maintained 
and  applied  to  cases  coming  before  it  with  ever 
growing  skill  and  direction.   In  short,  this  body 
may  become  a  constructive  force  for  the  orderly 
growth  of  incorporated  areas. 79 

On  the  other  hand,  the  League  notes  drawbacks  in  the  commis- 
sion method,  although  it  believes  that  they  can  be  avoided 
by  careful  draftsmanship  of  statutes  and  adequate  appropria- 
tions.  Specifically,  it  notes  the  care  needed  in  legisla- 
tively defining  the  authority  of  the  commission  to  avoid 
challenges  based  on  illegal  delegation  of  legislative 
authority. ^^ 
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CHAPTER  VIII 


DECENTRALIZATION  AIID  COOPERATIOH 


INTRODUCTION 


Reorganization  tools  such  as  consolidation,  annexation  and 
areav/idc  governments  for  years  have  been  looked  on  as  "the" 
answer  to  local  government  problems.   They  were  seen  as  the 
means  toward  the  golden  goals  of  efficiency  and  economy,  to- 
ward "businesslike  government."   And  perhaps  just  as  impor- 
tant, the  reorganization  tools  all  suggest  bigness — a  bigger 
government  to  serve  a  bigger  area  to  solve  bigger  problems. 

That  concept  of  government  "growth"  may  be  a  product  of  the 
American  culture  where  population  growth  on  the  frontier 
was  associated  with  progress — "progress  against  the  Indians 

and  forest  and  in  favor  of  V/estern  civilization,"  author 
Charles  R.  Adrian  states.   The  concept  of  governmental 
growth,  he  continues, 

overlooks  the  fact  that  the  real  challenge  in 
m.unicipal  policy  today  is  to  get  away  from  the 
ringv/orm  approach  to  urbani2ation--decay  at  the 
center  and  nev;  grov/th  at  the  periphery.   It  un- 
derestimates the  need  for  finding  socially  use- 
ful functions  for  the  older  parts  of  town — as 
Europeans  have  done  with  considerable  success  in 
their  much  older  cities.   It  represents  an  ef- 
fort to  flee  social  responsibility  by  taking 
over  new  lands  rather  than  saving  what  we  already 
have--a  policy  that  was  appropriate  on  the  fron- 
tier, but  not  in  a  maturing  America.   It  also 
represents  a  desire  on  the  part  of  civic  leaders 
and  professionals  to  expand  their  policy  controls 
as  the  area  grows . 1 

And  what  about  the  goals  themselves?   Do  people  judge  the 
quality  of  their  local  government  by  its  "efficiency  and 
economy"?   Adrian  thinks  not: 

Those  dedicated  to  efficiency  and  economy  seem 
never  to  consider  that  the  suburban  merchant  or 
homeov/ner  may  value  other  things  higher--in  par- 
ticular, access  to  decision-making  centers  and 
representativeness  of  local  government  .... 
[The  typical  citizen],  rather  cynically,  expects 
government  to  lie  relatively  inefficient.   And 
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since,  to  hin,  it  is  going  to  be  inefficient  come 
reformer  or  professional  administrator,  he  wants 
a  voice  in  local  government.   He  wants  to  be  able 
to  reach  the  decision-makers  when  he  has  a  problem. 
He  has  a  different  concept  of  democracy  from  that 
of  the  advocate  of  efficiency  and  economy  who 
seeks  deemphasis  of  tfie  popular  decision-making 
process  and  who  has  always  demonstrated  an  anti- 
grass-roots  prejudice  ...  .2 

The  criticism  of  centralization  and  political  failure  of 
achieving  larger  geographical  units  of  local  government  have 
resulted  in  more  attention  to  decentralization  and  coopera- 
tion. 


DECENTRALI ZATION 


The  issue  of  "neighborhood  control"  of  schools  and  big-city 
racial  confrontation  betv/een  blacks  and  whites  probably  is 
conjured  up  by  the  word  "decentralization."   However,  the 
Committee  for  Economic  Development  emphasizes  that  the  issue 
is  not  limited  to  the  black  community: 

VThite  citizens,  too,  are  impelled  toward  decen- 
tralized government  (v/itness  the  suburban  village) 
by  some  of  the  same  factors  that  are  motivating 
blacks:   a  desire  for  greater  separatism  and  a 
stronger  sense  of  local  pride  and  community  iden- 
tity.  Indeed,  decentralization  goes  beyond  ques- 
tions of  black  and  white.   Its  advocates  see  it 
as  a  means  of  humanizing  government,  giving  the 
voter  greater  access  to  public  services,  more 
control  over  the  bureaucracy  which  manages  his 
affairs,  and  a  more  important  role  in  decisions 
in  which  he  has  a  stake. -^ 

The  growing  impetus  given  for  decentralization  is  well  illus- 
trated by  the  Committee  for  Economic  Development  itself;  its 
1966  nublication.  Modernizing  Local  Government  to  Secure  a 
Balanced  Federalism,  encouraged  mass  consolidation  of  local 
government  units,  specifically  suggesting  that  the  number  of 
local  governments  in  the  nation  should  be  reduced  by  "at 
least  80  percent. "4   Four  years  later,  in  Reshaping  Govern- 
ment in  Metropolitan  Areas,  "decentralization"  and  "centrali- 
zation" get  approximately  equal  billing.   Under  a  heading, 
"Combining  Centralization  and  Decentralization,"  the  Conimittco 
recommends : 
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All  metropolitan  areas  are  affected  to  a  greater 
or  lesser  extent  by  the  conflicting  forces  of 
centralization  and  decentralization.   The  inter- 
dependence of  activities  v/ithin  metropolitan 
areas  requires  area-wide  institutions  for  some 
functions  or  parts  of  functions  of  government. 
Just  as  clear  is  the  need  for  units  of  govern- 
ment snail  enough  to  enable  the  recipients  of 
government  services  to  have  some  voice  and  con- 
trol over  their  quality  and  quantity. 5 

An  article  in  The  Municipal  Year  Book  of  19  71  details  the 
efforts  of  metropolitan  areas  to  decentralize  their  services 
through  "little  city  halls"  and  multiservice  centers  and  some 
attempt  to  increase  political  participation  through  such  de- 
vices as  citizens  councils.^   The  report  was  based  on  a 
survey  of  the  800  largest  cities  and  urban  counties  in  the 
country. 

Is  the  subject  of  decentralization  of  interest  only  in  those 
urban  areas  of  the  country  or  does  it  have  some  significance 
to  a  state  such  as  Montana?   Certainly  its  main  impetus  is 
in  the  urban  areas  for  the  simple  reason  that  "decentraliz- 
ing" a  government   requires  finding  one  that  has  been 
"centralized."   And  clearly  no  Montana  area  has  the  struc- 
tural centralization  found  in  the  large  urban  centers 
throughout  the  country. 

But  decentralization  is  of  importance  to  Montana  for  several 
reasons : 

1.  Montana  can  benefit  by  learning  from  the  political 
pitfalls  encountered  in  other  states,  even  if  the  problem-- 
in  its  full-blov/n  status--is  not  experienced  here. 

2.  One  of  the  political  correlaries  often  discussed 
along  '.,'ith  decentralization  is  a  rebirth  of  participatory 
democracy,  which  is  as  relevant  in  relatively  small  communi- 
ties as  it  is  in  metropolitan  centers.   On  the  latter  point, 
Robert  J.  Pranger  of  the  University  of  Washington  has  noted: 

In  American  local  politics  the  situation  is 
either  too  intimate  or  too  vast  for  political 
equality  and  widespread  participation.   For 
sm.all  communities,  reforms  must  be  made  by  al- 
lowing for  greater  permissiveness  in  political 
structures  now  ruled  by  local  power  elites. 
But  such  reforms  seem  unlikely  unless  there  is 
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first  sonc  attrition  or  change  in  the  basic  so- 
cial structure,  a  possibility  most  likely 
immanent  when  new  industry  or  other  population 
multipliers  appear. 7 

Interestingly,  Pranger  does  not  contend  that  decentralization 
of  local  government  is  necessary  for  a  flowering  of  democracy: 
"The  illusion  that  somehow  democracy  and  decentralized  local 
government  are  inseparable  must  be  eradicated  root  and 
branch. "8   Pranger  continues: 

The  point  here  is  that  there  is  no  necessary,  to 
say  nothing  of  sufficient,  causal  connection  be- 
tween community  size,  closeness  to  the  people 
and  governmental  form.   Hierarchical  power 
flourishes  just  as  nicely  in  the  warm  decentral- 
ized environs  of  southern  county  courthouses  as 
it  does  in  the  colder  confines  of  major  metro- 
politan city  halls. ^ 

It  also  should  be  noted  that  some  critics  believe  the  reform 
movement  to  make  local  government  "more  businesslike"  has 
resulted  in  anti-democratic  consequences,  specifically  cut- 
ting out  poor  people  and  racial  minorities  from  any  signifi- 
cant role  in  their  government.  ^^^ 

No  state  appears  to  have  directly  attacked  the  problem  of 
centralization  by  writing  decentralization  into  tlioir  con- 
stitutions; rather,  the  issue  thus  far  appears  to  have 
served  more  as  a  tempering  influence  tov/ard  constitutional 
language  that  would  make  such  decentralization  impossible. 
In  addition,  the  theory  of  decentralization  probably  has 
given  weight  to  constitutional  provisions  on  forms  of  co- 
operation--which  Duane  Lockard  of  Princeton  University  has 
described  as  "ameliorating  forces  .  .  .  which  permit  more 
rational  decision-making  even  though  there  is  no  centraliza- 
tion. "H 


COOPERATION 


The  failure  of  geographical  consolidation  efforts  and  the 
growing  controversy  surrounding  centralization  on  the  local 
government  level  have  been  instrumental  in  the  recent  emphasis 
on  cooperation  among  units  of  government.   States  increasingly 
are  making  use  of  the  authority.   Russell  W.  'laddox  and  Robert 
F.  Fuquay  state: 
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In  the  name  of  economy  and  efficiency  more  and 
more  cities  and  counties  are  entering  into  for- 
mal agreements  to  perform  a  variety  of  functions, 
including  public  health,  care  of  prisoners,  elec- 
tion administration,  planning,  collection  of 
taxes,  propertv  assessment,  libraries,  police 
and  fire  services,  refuse  disposal,  water  supply, 
airnorts,  streets,  building  inspection,  person- 
nel services,  recreation  facilities,  and  civil 
defense. ^2 

Cooperation  often  takes  one  of  two  forms:   (1)  One  govern- 
ment providing  a  service  to  another  on  a  contractual  basis, 
or  (2)  two  or  more  units  of  government  jointly  performing  a 
function  or  operating  a  governmental  facility. 13   Thus,  co- 
operation ideally  could  result  in  the  same  economies  of 
scale  and  area-wide  jurisdiction  as  consolidation  of  govern- 
mental units.   But  cooperation  has  the  additional  advantage 
of  being  much  more  politicallv  feasible  because  it  leaves 
untouched  governmental  boundaries  and  autonomy.   In  addition, 
cooperative  agreements  are  considerably  easier  to  implement: 

In  general,  cooperative  agreements  are  negotiated 
by  administrators  of  the  respective  local  govern- 
ments and  can  go  into  effect  after  governing 
bodies  pass  the  necessary  ordinances  and  resolu- 
tions.  In  contrast,  alternative  approaches 
generally  become  operative  only  after  they  have 
surmounted  the  often  difficult  hurdles  of  obtain- 
ing the  sanction  of  the  local  voters.   Unquestion- 
ably, cooperative  agreements,  often  accomplished 
without  public  awareness  that  they  exist,  are 
subject  to  a  much  easier  adoption  procedure. 14 

Much  of  the  reasoning  supporting  cooperative  arrangements 
between  units  of  government  is  similar  to  the  philosophy  be- 
hind the  "shared  powers"  concept  discussed  in  Chapter  III. 
The  theory  holds  that  powers  and  functions  no  longer  can  be 
neatly  divided  among  the  various  levels  of  government;  that 
instead  powers  and  functions  must  be  shared  by  federal,  state 
and  local  governments.   Cooperative  agreements  carry  the  rea- 
soning a  step  further:   since  the  duties  of  government  are 
shared,  why  not  also  share  the  performance  of  tliose  duties? 

The  Advisory  Commission  on  Intergovernmental  Relations  has 
suggested  that  states  enact  laws  giving  general  authority  to 
their  local  governments  to  enter  into  cooperative  agreements 
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with  each  other. 15   similarly,  the  Committee  for  Economic 
Development  suggests  broad  authority  for  interlocal  contracts 
and  cooperation.   Specifically,  the  Committee  has  recommended 
that  the  states  provide  financial  incentives  to  encourage  lo- 
cal units  to  enter  into  interlocal  contracts  and  has  stated: 

Strong  local  governments  should  be  encouraged 
to  provide  technical  services  to  smaller  units, 
charging  them  at  most  for  the  administrative 
overhead  directly  involved. 1^ 

Perhaps  the  cooperative  agreement  plan  is  most  completely 
developed  in  California,  where  Los  Angeles  County  and  a  num- 
ber of  cities  in  the  area  have  negotiated  a  scries  of  general 
service  agreements.   Called  the  "Lakewood  Plan"  after  one  of 
the  suburbs,  it  covers  provision  of  services  ranging  from  am- 
bulance service  to  water  supply. 1^   Examples  of  less  ambitious 
undertakings  may  be  found  throughout  the  nation. 

Cooperation  in  Montana 

Interlocal  cooperation  is  authorized  in  Montana  both  in 
statutes  dealing  with  soecific  subjects  and  in  a  law  giving 
broad  authorization  for  such  cooperative  efforts.   Llxamplos 
of  specific  authorizations  range  from  intergovernmental  li- 
braries and  airports  to  traffic  safety.   Cooperation  also  is 
specifically  authorized  for  ambulance  service,  animal  impound- 
ing facilities,  bridges,  citv-county  buildings,  cemeteries, 
city-county  disaster  preparedness,  fire  protection,  flood 
control,  use  of  jail,  justice  of  the  peace  acting  as  police 
judge,  health  boards,  open-space  land  development,  planning 
boards,  parks,  recreation  programs,  road  equipment,  sanitary 
and  storm  sewers,  water  service,  weed  control,  youth  guidance 
centers  and  zoning. 1^ 

The  general  cooperation  law  v;as  approved  by  the  legislature 
in  1967  and  allows  any  public  agency,  such  as  municipalities 
and  counties,  to  contract  with  other  public  agencies  to  per- 
form "any  administrative  service,  activity  or  undertaking" 
which  any  of  the  contracting  agencies  is  authorized  by  law 
to  perform.   The  contracts  must  be  approved  by  the  governing 
bodies  of  the  local  government  units  and  by  the  Attorney 
General. 19   The  act  probably  has  had  its  greatest  use  in 
Dawson  County  and  the  City  of  Glendive,  which  have  negotiated 
agreements  on  police-sheriff  facilities,  use  of  a  tractor  and 
dozer,  sewer  system,  water  system  and  street  maintenance. 20 
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Two  advisory  opinions  from  the  Attorney  General  suggest  that 
the  law's  application  may  not  be  nearly  as  broad  as  its  word- 
ing would  suggest.   The  Attorney  General  has  stated  that  in 
his  opinion  a  county  cannot  enter  into  an  interlocal  agree- 
ment with  a  city  to  provide  for  a  system  of  building  permits 
outside  the  city  limits  because  the  county  is  not  specifi- 
cally authorized  by  law  to  regulate  buildings.   The  opinion 
stated: 

If  a  county  does  not  have  the  legal  authority  or 
power  to  legislate  or  adopt  regulations  in  this 
area,  such  authority  cannot  be  granted  or  implied 
by  the  signing  of  an  interlocal  agreement.   If 
governmental  agencies  were  allowed  to  exercise 
powers  not  granted  to  them  by  the  legislature 
based  on  an  interlocal  agreement,  the  proposi- 
tion of  lim.ited  powers  would  be  undermined.  21 

In  another  letter  opinion,  the  Attorney  General  has  advised 
that  in  his  opinion  units  of  local  government  can  make  valid 
interlocal  contracts  beyond  the  limits  of  the  terms  of  office 
of  their  officials.   But  in  the  same  opinion,  the  state  offi- 
cer states  he  believes  the  law  does  not  allow  elected  public 
officials  or  pioblic  officers  to  contract  away  any  portion  of 
their  official  duties;  thus,  a  sheriff  apparently  could  not 
contract  away  his  law  enforcement  powers  or  duties  to  another 
agency  under  the  Montana  act. 22 

Those  questions  are  not  unique  to  Montana, 23  ^^d  other  ques- 
tions undoubtedly  will  arise  with  future  experiences  under 
the  act.   However,  the  act  would  seem  to  offer  a  large  number 
of  possibilities  both  for  rural  and  urban  counties.   For  ex- 
ample, a  rural  county  might  want  to  cooperate  with  adjoining 
counties  in  providing  services  which  are  too  costly  in  terms 
of  equipment  and  personnel  for  it  to  furnish  alone;  similarly, 
an  urban  countv  might  find  cooperation  with  its  large  incor- 
porated municipality  beneficial.   Clearly  the  greatest  limit 
on  success  of  the  interlocal  cooperation  law  is  not  a  legal 
one;  rather,  the  act  depends  entirely  on  the  willingness  of 
local  officials  to  share  in  the  performance  of  various  ser- 
vices. 

Examples  of  possible  frameworks  for  interlocal  cooperation 
on  a  large  geographic  scale  are  such  existing  groups  as  the 
eight-county  South  Central  Montana  Development  Federation  and 
the  newly  formed  multicounty  grouping  for  service,  administra- 
tion, planning  and  data  reporting.   The  latter  county  group- 
ings are: 
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Dist.  1 — Daniels,  Phillips,  Roosevelt,  Sheridan,  Valley, 

Dist.  2 — Dawson,  Garfield,  McCono,  Prairie,  Richland, 
Wibaux. 

Dist.  3 — Carter,  Custer,  Fallon,  Powder  River,  Rosebud, 
Treasure. 

Dist.  4 — Blaine,  Hill,  Liberty. 

Dist.  5--Cascade,  Chouteau,  Glacier,  Pondera,  Teton, 
Toole. 

Dist.  6 — Fergus,  Golden  Valley,  Judith  Basin,  Mussel- 
shell, Petroleum,  VTheatland. 

Dist.  7 — Dig  Horn,  Carbon,  Stillwater,  Sweet  Grass, 
Yellowstone. 

Dist.  8 — Broadwater,  Jefferson,  Lewis  and  Clarlc. 

Dist.  9 — Gallatin,  Meagher,  Park. 

Dist.  10 — Flathead,  Lake,  Lincoln. 

Dist.  11 — Mineral,  Missoula,  Ravalli,  Sanders. 

Dist.  12 — Beaverhead,  Deer  Lodge,  Granite,  Madison, 
Powell,  Silver  Bow. 24 

In  preparing  the  districts,  the  State  Department  of  Planning 
and  Economic  Development  noted: 

Over  a  period  of  time  if  the  multi-countv  dis- 
tricts are  properlv  designated,  tliey  can  and 
should  become  effective  units  for  planning 
through  cooperative  efforts  of  county  govern- 
ments as  well  as  those  of  comraunities--which 
would  in  no  way  lose  their  individuality  in  the 
process  of  combining  their  efforts  for  planning 
purposes  ....   The  grouping  of  counties  also 
makes  much  more  likely  the  possibility  of  sup- 
porting permanent,  professional  planners  or 
planning  staffs  whose  services  would  be  avail- 
able to  the  entire  multi-county  district, 
whereas  the  smaller  counties--and  particularly 
those  whose  populations  have  been  doclining-- 
now  find  it  beyond  their  m.eans  to  support  this 
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and  other  types  of  needed  services.   The  Federal 
Department  of  Health,  Education,  and  Welfare,  for 
example,  estir.ates  that  it  requires  a  minimum 
population  of  50,000  to  support  an  adequate  health 
program,  or  welfare  system.   Only  three  or  four 
Montana  counties  can  claim  populations  this  large, 
but  in  the  groupings  suggested  here,  five  of  the 
nulti-county  districts  have  populations  of  50,000 
or  more. 25 


Cooperation  and  the  Constitution 


Although  the  absence  of  constitutional  authorization  has  not 
been  a  major  factor  in  limiting  intergovernmental  cooperation 
in  the  past,  states  increasingly  are  including  provisions  on 
cooperation  in  their  basic  documents. ^^   Several  local  gov- 
ernment reform  sources  suggest  inclusion  of  a  constitutional 
provision  authorizing  such  cooperation  in  order  to  stress  the 
importance  of  the  topic  and  to  negate  any  constitutional  pro- 
visions that  might  otherwise  restrict  cooperation27 

Montana  and  a  majority  of  other  states  do  not  specifically 
authorize  cooperation  in  their  constitutions;  however,  at 
least  nine  states--Alaska,  California,  Georgia,  Hawaii, 
Michigan,  Missouri,  New  York,  Illinois  and  Florida — do  in- 
clude provisions  on  the  subject. 28 

The  statements  vary  considerably  in  wording.   The  Alaska  Con- 
stitution contains  two  separate  provisions  on  the  subject. 
Within  the  local  government  article,,  the  Constitution  pro- 
vides : 

Agreements,  including  those  for  cooperative  or 
joint  administration  of  any  functions  or  powers, 
may  be  made  by  any  local  government  with  any 
other  local  government,  with  the  State,  or  with 
the  United  States,  unless  otherwise  provided  by 
law  or  charter.   A  city  may  transfer  to  the 
borough  in  which  it  is  located  any  of  its  powers 
or  functions  unless  prohibited  by  law  or  charter, 
and  may  in  like  manner  revoke  the  transfer. 
[Alaska  Const.  Art.  X,  Sec.  13]. 

In  the  general  provisions  article,  the  Alaska  document  states: 

The  State  and  its  political  subdivisions  may  co- 
operate with  the  United  States  and  its 
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territories,  and  with  other  states  and  their 
political  subdivisions  on  matters  of  connon 
interest.   The  respective  legislative  bodies 
may  make  appropriations  for  this  purpose. 
[Alaska  Const.  Art.  XII,  Sec.  2]. 

Those  two  provisions  would  seem  to  conflict.   The  first  one 
provides  that  the  legislature  may  limit  the  local  govern- 
ment's power  to  enter  into  cooperative  agreements  with  the 
United  States  government;  the  second  gives  the  legislature 
no  such  power . 

The  Hawaii  Constitution  clearly  conditions  cooperation  on 
prior  legislative  approval,  appears  to  limit  it  to  certain 
areas  of  concern  and  does  not  even  mention  interlocal  co- 
operation within  the  state: 

The  legislature  may  provide  for  cooperation  on 
the  part  of  this  State  and  its  political  subdi- 
visions with  the  United  States,  or  other  states 
and  territories,  or  their  political  subdivisions, 
in  matters  affecting  the  public  health,  safety 
and  general  welfare,  and  funds  may  be  appro- 
priated to  effect  such  cooperation.   [Hawaii 
Const.  Art.  XIV,  Sec.  6]. 

The  new  Illinois  Constitution  contains  a  broad  grant  of 
authority  for  intergovernmental  cooperation,  but  allows  the 
legislature  to  limit  the  power: 

Units  of  local  government  and  school  districts 
may  contract  or  othenv'iso  associate  among  them- 
selves, with  the  State,  with  other  states  and 
their  units  of  local  government  and  school  dis- 
tricts, and  with  the  United  States  to  obtain 
or  share  services  and  to  exercise,  combine,  or 
transfer  any  power  or  function,  in  any  manner 
not  prohibited  by  law  or  by  ordinance.   Units 
of  local  government  and  school  districts  may 
contract  and  otherwise  associate  with  individuals, 
associations,  and  corporations  in  any  manner  not 
prohibited  by  law  or  by  ordinance.   Participating 
units  of  government  may  use  their  credit,  reve- 
nues, and  other  resources  to  pay  costs  and  to 
service  debt  related  to  intergovernmental  acti- 
vities.  [Illinois  Const.  Art.  VII,  Sec.  10]. 
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The  Illinois  provision  also  is  notable  because  it  extends 
the  contracting  and  cooperation  authority  to  agreements  with 
private  individuals  and  corporations,  too. 

The  proposed  Idaho  Constitution,  defeated  in  1970,  had  two 
concise  statements  on  cooperation  within  its  article  on 
political  subdivisions: 

The  legislature  may  authorize  any  two  or  more 
political  subdivisions  to  agree  to  do  singly 
for  all,  or  jointly,  that  which  each  is  em- 
powered or  required  to  do.   [Proposed  Idaho 
Const,  of  1970,  Art.  XII,  Sec.  4]. 

To  the  extent  permitted  by  the  Constitution  of 
the  United  States,  the  legislature  may  author- 
ize the  state  and  political  subdivisions  to 
cooperate  in  the  administration  of  their  func- 
tions and  powers  with  other  states  or  govern- 
ments or  their  political  subdivisions.   [Proposed 
Idaho  Const,  of  1970,  Art.  XII,  Sec.  5]. 

The  provision  suggested  by  a  New  York  constitutional  revision 
group  is  even  shorter: 

Any  local  government  may  agree,  except  as  limited 
by  the  general  statute  of  local  governments,  to 
share  the  costs  and  responsibilities  of  functions 
and  services  with  any  one  or  more  other  govern- 
ments of  the  state,  or  with  any  other  government . ^^ 

The  flodel  State  Constitution  approaches  the  question  of  inter- 
governmental relations  from  another  direction: 

Nothing  in  this  constitution  shall  be  construed: 

(1)  To  prohibit  the  cooperation  of  the  govern- 
ment of  this  state  with  other  governments,  or 

(2)  the  cooperation  of  the  government  of  any 
county,  city  or  other  civil  division  with  any 
one  or  more  other  governments  in  the  administra- 
tion of  their  functions  and  powers,  or  (3)  the 
consolidation  of  existing  civil  divisions  of  the 
state.   Any  county,  city  or  other  civil  division 
may  agree,  except  as  limited  by  general  law,  to 
share  the  costs  and  responsil)ilities  of  functions 
and  services  v/ith  any  one  or  more  other  govern- 
ments. -^^ 
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The  Advisory  Commission  on  Intergovernmental  Relations  lias 
recommended  the  following  constitutional  provision: 

Subject  to  any  provision  which  the  legislature 
may  make  by  statute,  the  state,  or  any  one  or 
more  of  its  municipal  corporations  and  other 
subdivisions,  may  exercise  any  of  their  respec- 
tive powers,  or  perform  any  of  their  respective 
functions  and  may  participate  in  the  financing 
thereof  jointly  or  in  cooperation  with  any  one 
or  more  [municipal  corporations  or  other  suId- 
divisions  within  this  state  or  with]  other 
states,  or  municipal  corporations,  or  other  sub- 
divisions of  such  states,  or  with  the  United 
States,  including  any  territory,  possession  or 
other  governmental  unit  thereof,  or  with  any  one 
or  more  foreign  powers,  including  any  govern- 
mental unit  thereof. -^-^ 

The  wide  variety  in  constitutional  language  raises  several 
major  questions: 

1.  Should  the  provision  on  intergovernmental  relations 
be  self-executing?   That  is,  should  it  directly  give  the 
authority  to  cooperate  and  make  intergovernmental  contracts 
to  local  government,  or  should  it  state  that  the  legislature 
may  provide  by  law  for  such  arrangements?   Another  possi- 
bility, illustrated  by  the  ACIR  and  Illinois  provisions,  is 
to  directly  give  the  authority  for  cooperation  to  the  local 
governments  by  constitutional  language,  but  to  provide  that 
the  legislature  may  restrict  that  authority. 

2.  What  units  of  government  should  the  provision  ex- 
pressly mention?   The  present  practice  varies  greatly;  some 
mention  the  United  States  government,  governments  of  other 
states,  political  subdivisions  of  other  states  and  even 
foreign  countries.   One  of  the  most  controversial  topics 
probably  would  be  extending  the  authority  of  local  govern- 
ments to  cooperate  with  foreign  nations--Canada,  in  Montana's 
case.   Some  believe  such  cooperation  is  of  grov'/ing  importance 
in  such  areas  as  civil  defense  and  air  and  water  pollution 
abatement.   Herbert  L.  VJiltsee  and  Mitchell  Wendell,  v;riting 
in  State  Constitutional  Revision,  warn  that  the  failure  to 
include  cooperation  that  crosses  international  lines  in  a 
constitutional  authorization  could  result  in  the  courts  hold- 
ing such  cooperation  unconstitutional. -^2 

3.  Should  the  cooperation  provision  allow  local  units 
to  cooperate  in  providing  only  those  functions  that  each 
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unit  already  is  specifically  authorized  to  perform  indivi- 
dually?  In  other  words,  if  a  city  possesses  a  power  under 
law  but  a  county  does  not,  should  the  two  units  be  able^ 
through  a  cooperative  agreement,  to  perform  the  function 
jointly  outside  the  city  limits?   Or  should  such  agreements 
be  limited  to  those  functions  that  both  cities  and  counties 
are  both  individually  allowed  to  perform?   Many  of  the  state 
constitutional  provisions  cited  above  do  not  clearly  answer 
this  question;  as  noted  previously  the  present  situation  in 
.Montana  is  that  interlocal  cooperative  agreements  cannot  bo 
made  that  would  extend  to  a  unit  of  government  a  power  it 
did  not  already  possess. 

In  addition  to  the  general  provisions  on  intergovernmental 
cooperation,  several  states  include  specific  constitutional 
authorization  for  the  complete  transfer  of  functions  among 
local  government  units  and  for  dual-office  holding  in  cases 
of  cooDeration. 

\n   example  of  the  first  type  of  provisions  is  offered  by  the 
Alaska  Constitution: 

A  city  may  transfer  to  the  borough  in  which  it 
is  locatecJ  any  of  its  powers  or  functions  unless 
prohibited  by  law  or  charter,  and  may  in  like 
manner  revoke  the  transfer.   [Alaska  Const.  Art. 
X,  Sec.  13]. 

The  second  type  of  provision  aims  at  avoiding  possible  consti- 
tutional restrictions  on  public  officials  serving  on  inter- 
governmental bodies.   For  example,  several  officials  have 

not  been  able  to  serve  on  the  Advisory  Commission  for 
Intergovernmental  Relations  because  of  prohibitory  language 
in  their  state  constitutions;  the  Commission  states  that  an 
incomplete  survey  of  state  constitutions  shows  that  at  least 
thirty  states  have  constitutional  provisions  which  might  bar 
such  intergovernmental  service  for  their  state  and  local  of- 
ficials. ^^   The  ACIR  recommends  the  following  constitutional 
language  to  avoid  the  problem: 

Any  other  provision  of  this  constitution  to  the 
contrarv  notwithstanding,  an  officer  or  employee 
of  the  state  or  any  municipal  corporation  or 
other  subdivision  or  agency  thereof  may  serve  on 
or  with  any  governmental  body  as  a  representative 
of  the  state  or  any  municipal  corporation  or  sub- 
division or  agency  thereof,  or  for  the  purpose  of 
participating  or  assisting  in  the  consideration 
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or  performance  of  joint  or  cooperative  undertak- 
ings or  for  the  study  of  governmental  problems, 
and  he  shall  not  be  required  to  relinquish  his 
office  or  employment  by  reason  of  such  service. 
The  legislature  by  statute  may  impose  such  re- 
strictions, limitations,  or  conditions  on  such 
service  as  it  may  deen  appropriate. 34 

Such  a  provision  would  not  be  needed,  however,  if  no  consti- 
tutional language  is  included  that  might  prohibit  public 
officials  from  serving  on  such  intergovernmental  bodies. 
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CHAPTER  IX 


LOCAL  GOVERNMENT  FINANCE 


INTRODUCTION 


[T]he  lion's  share  of  the  money  is  in  Washington, 
the  authority  under  which  local  governments  must 
operate  is  at  the  State  Capitol,  and  the  primary 
role  of  supplying  public  services  is  at  the  local 
level.  -^ 

That  statement  concisely  and  accurately  depicts  the  ironic 
financial  dilemma  facing  local  governments  today.   Saddled 
with  a  relatively  unresponsive  tax  source,  counties  and 
municipalities  are  faced  with  galloping  demands  for  services 
at  the  same  time  that  the  cost  of  just  standing  still  is 
soaring.   In  many  states,  local  governments  have  won  in- 
creased authority  to  run  their  own  affairs,  only  to  discover 
they  lack  the  financial  power  to  act.   "All  too  often,"  one 
commentator  has  noted,  "local  governments  have  more  home 
rule  authority  than  they  can  finance  through  'home  rule' 
tax  resources. "2   The  result  has  been  cities  fighting  for 
more  local  autonomy  on  one  hand,  yet  begging  for  more  state 
and  federal  financial  aid  on  the  other  to  help  support  that 
autonomy . 

Saying  that  taxes  are  unpopular  is  like  saying  that  water 
is  wet.   But  the  rancor  against  increasing  taxation--the  so- 
called  "taxpayers'  revolt" — often  seems  most  obvious  on  the 
local  level.   Perhaps  it  is  because  the  tax  decision-makers 
are  closer  at  hand;  perhaps  it  is  because  the  taxpayer  has 
more  frequent  opportunity  to  express  his  dissatisfaction  on 
local  taxes  through  mill  and  bond  levy  elections. 

No  assumption  is  more  dangerous  than  that  a  new  constitution 
can  somehow  solve  the  financial  problems  besetting  local 
governments  and,  more  important,  local  taxpayers.   It  can, 
however,  perhaps  furnish  a  better  framework  in  which  those 
problems  can  be  met. 


TAXATION 


The  cost  of  local  government  nationally  has  been  increasing 
steadily  at  a  rate  of  about  6.7  percent  a  year  since  1902. 
But  the  expenditures  of  local  government  as  a  percentage  of 
total  local,  state  and  federal  spending  have  dropped 
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considerably  from  a  58  percent  share  in  1902  to  a  present 
25-27  percent  share  of  the  total. -^   Put  another  way,  about 
25  cents  of  every  dollar  spent  by  all  governments  is  spent 
by  local  governments--schools,  cities  and  towns,  counties 
and  special  districts. 

In  1968,  local  governments,  including  school  districts,  had 
direct  expenditures  of  nearly  $72  billion  nationally.   Of 
that  total,  about  $26  billion  was  in  intergovernmental  revenue- 
that  is,  state  and  federal  aid;  $11  billion  was  from  charges 
and  miscellaneous  general  revenue.   But  the  bulk--nearly  $35 
billion — was  from  local  taxation.   And  local  taxation  means 
the  property  tax.   In  1968,  nearly  $30  billion  of  the  $35 
billion  tax  total  came  from  taxes  on  property.^  Always  the 
major  taxation  revenue  source  for  local  government,  property 
taxes  now  account  for  well  over  80  percent  of  the  local  tax 
take  nationally.^ 

The  reliance  of  local  governments  on  the  property  tax  has 
not  been  one  of  choice.   James  A.  Maxwell,  an  authority  on 
state-local  finance,  has  written: 

The  extreme  dependence  of  local  governments  on  the 
property  tax  rests  upon  one  ineluctable  fact--lack 
of  option.   No  other  tax  is  available  for  productive 
use.   Local  taxation  of  income,  sales,  or  business 
would  induce  shrinkage  in  the  tax  base,  and,  there- 
fore, bring  serious  injury  to  the  locality.   But 
real  property  is  quite  immobile:   differential 
taxes  of  some  severity  will  not  induce  migration 
out  of  a  local  geographic  area.   Workers  must  reside 
close  to  their  work;  retail  outlets  must  locate 
close  to  consumers;  manufacturing  establishments, 
once  committed,  tend  to  stay  put,  since  even  severe 
property  taxes  are  a  modest  part  of  their  total 
costs.   In  short,  real  property  offers  a  base  upon 
which  local  governments  can  safely  levy  taxes . 6 

Virtually  all  units  of  local  government  across  the  nation 
are  authorized  to  levy  property  taxes . 7   But  despite  its 
wide  use,  the  property  tax  is  the  most  criticized  of  the 
major  forms  of  taxation.   The  Advisory  Commission  on  Inter- 
governmental Relations  states  that  the  property  tax  has  been 
attacked  as  "regressive,  inequitable,  and  impossible  to 
administer . "8   l.  L.  Ecker-Racz,  assistant  director  of  the 
ACIR,  has  noted  the  crucial  role  defects  of  the  property 
tax  play  in  the  local  government  revenue  problem: 

Since  local  government's  expenditures  tend  to 
grow  nearly  twice  as  fast  as  the  national 
economy  while  property  tax  collections  do  well 
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to  keep  pace  with  economic  growth,  local  budgets 
suffer  from  chronic  imbalance.   Since  revenue 
requirements  rise  faster  than  the  yield  of  existing 
taxes,  the  deficiency  grows  progressively  wider 
and  can  be  bridged  only  by  additional  taxation 
and  increased  intergovernmental  aid.   The  115 
percent  increase  in  local  tax  collections  during 
the  past  10  years  was  achieved  only  with  benefit 
of  new  tax  enactments  and  higher  tax  rates. 

Some  of  the  "new  tax  enactments"  Ecker-Racz  speaks  of  are 
the  local-level  use  of  general  sales  taxes,  income  taxes 
and  selective  sales  and  gross  receipts  taxes  on  motor 
fuel,  alcohol,  tobacco,  admissions  and  utility  services .  ■'■^ 
General  sales  taxes  are  authorized  for  local  use  in  at 
least  twenty-six  states  and  are  used  to  a  considerable  ex- 
tent in  several  of  them.-^-^   Local  income  taxes  are  used  in 
at  least  nine  states. -^^   In  1968,  nationwide,  nonproperty 
taxes  raised  about  $5  billion  for  local  governments.^^ 


Taxation  in  Montana 


Local  government  expenditures  in  Montana  are  increasing  rapidly, 
as  are  those  nationally.   In  19  67,  the  direct  general  expendi- 
ture of  local  government — minus  education — was  $79  million 
in  Montana;  ten  years  earlier,  the  comparable  figure  was  $49 
million. 14 

Montana  also  follows  the  national  trend  in  that  the  property 
tax  is  the  mainstay  for  local  governments.   Of  the  $20  3  million 
in  general  revenue  for  Montana  local  government  and  schools 
in  1967-68,  more  than  $125  million  came  from  property  taxes 
compared  to  only  $5.3  million  from  other  tax  sources,  $43 
million  from  intergovernmental  revenue  and  $29.5  million  in 
charges  and  miscellaneous  general  revenue.  •'•^ 

But  trends  clearly  forecast  trouble  for  counties  and  munici- 
palities in  terms  of  continued  reliance  on  property  as  virtually 
their  only  tax  source.   The  recent  Montana  Fiscal  Affairs  Study 
found  that  public  education  is  "preempting"  the  property  tax 
at  the  expense  of  other  local  functions  in  Montana.   "With 
each  passing  year,"  the  study  noted,  "public  education  stakes 
out  a  larger  claim  on  the  local  property  tax."l^   The  result 
is  that  less  and  less  property  tax  money  is  being  left  for 
municipal  and  county  functions.   The  report  found  that  the 
city  and  county  share  of  all  general  local  property  taxes  has 
been  whittled  down  from  49  percent  in  19  47  to  only  40  percent 
in  1967;  correspondingly,  the  school  share  has  increased  from 
51  percent  to  60  percent  (see  Table  15) .     That  factor. 
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TABLE  15 

PROPERTY  TAXES  LEVIED  FOR  GENERAL  LOCAL  PURPOSES, 
FOR  SCHOOL  PURPOSES,  AND  FOR  CITY  AND  COUNTY  GOVERNMENTS, 

FOR  SELECTED  YEARS 
1947-67 


All  General  City  and 

Local     All  School   County   County 
Property    Property   Property   Mills 
Taxes^       Taxes^     Taxes-^ 


School 
Mills 


(000) 


(000) 


(000) 


1947    32,693      16,798      15,895 
Percent   1947     100         51         49 


28.09 


42.49 


1957    71,503      37,874      33,629 
Percent   1957     100         53         47 


33.08 


49.58 


1962    90,797      50,655      40,142     36.44 
Percent   1962     100         56         44      


56.85 


Percent 


1967 
1967 


129,061 

100 


77,916 
60 


51,145 
40 


37.19 


74.22 


Annual  Growth 

1947-67  7.1 

1947-57  8.2 

1947-62  7.1 

1957-67  6.1 

1962-67  8.0 


8.0 
8.5 
8.1 
7.5 
9.0 


6.0 
7.8 
6.4 
4.3 
4.9 


All  property  taxes  levied  for  all  purposes  minus  state 
property  taxes  levied  minus  miscellaneous  property 
taxes  levied. 

All  school  district  and  county-wide  property  tax  levies 
for  local  school  purposes. 

Includes  all  county  property  tax  levies  and  both  general 
and  special  improvement  district  levies  of  cities  and 
towns . 


Source:   Montana  State  Board  of  Equalization,  Biennial  Reports, 
13th,  18th   and  23rd  Editions.   Reprinted  from  Montana, 
University  of  Montana,  Bureau  of  Business  and  Economic 
Research,  Montana  Fiscal  Affairs  Study.  Prepared  for  Interim 
Committee  on  Fiscal  Affairs  (Missoula,  1970),  p.  129. 
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however,  is  not  the  only  one  limiting  the  use  of  property 
taxes  by  municipal  and  county  governments.   The  legisla- 
ture in  Montana  traditionally  has  imposed  tight  restrictions 
on  the  amount  of  property  tax  that  can  be  levied  by  local 
governments.   Counties,  for  example,  may  levy  up  to  24  mills 
for  current  general  expenditures ; ^^  up  to  17  mills  for  the 
care  of  indigent  sick  and  other  dependent  poor,!^  and  up  to 
15  mills  for  the  road  fund. 20   jn  addition,  separate  levies 
are  authorized  for  purposes  varying  from  a  purebred  live- 
stock show21  and  extermination  of  insects22  to  maintaining 
an  airport^^  and  repairing  public  bridges. 24   The  legisla- 
ture also  has  imposed  limits  that  seek,  with  certain  excep- 
tions, to  limit  county  spending  to  an  increase  of  no  more 
than  5  percent  of  what  was  spent  the  year  before. 25 

Montana  municipalities,  since  the  1969  legislature,  have  been 
given  more  freedom.   They  now  are  authorized  to  use  an  "all- 
purpose"  mill  levy  of  up  to  65  mills,  covering  all  items  ex- 
cept bonded  indebtedness,  judgments  and  special  improvement 
district  revolving  funds  for  which  separate  levies  outside 
the  65-mill  limit  may  be  made. 26   The  "all-purpose"  levy 
may  be  adopted  by  a  city  or  town  council  as  an  alternative 
to  a  budgeting  system  similar  to  that  provided  for  Montana 
counties,  in  which  individual  limits  are  set  on  individual 
funds.   In  other  words,  a  limit  on  total  spending  is  sub- 
stituted for  several  limits  on  spending  for  individual  func- 
tions.  The  aim  is  more  flexibility  on  the  local  level;  the 
legislative  control  of  total  local  spending  remains. 

Despite  legislative  attempts  to  control  property  taxes  in 
Montana,  they  have  continued  to  increase.   For  example, 
county  taxes  were  up  $2.52  per  $1,000  of  taxable  valuation 
in  1970-1971  over  the  previous  year;  city  and  town  taxes, 
during  the  same  period,  increased  an  average  of  $1.02.   But 
the  big  gainer  again  was  schools,  which  jumped  a  total  of 
$7.17  (see  Table  16) . 

The  increasing  difficulty  of  relying  on  the  property  tax 
has  yet  to  force  the  legislature  to  provide  other  means  of 
financing  local  government,  however.   As  is  noted  below, 
the  Montana  Constitution  considerably  limits  state  aid  to 
local  governments.   Another  alternative — authorizing  local 
governments  to  levy  major  taxes  other  than  property  taxes-- 
simply  has  not  been  used  in  Montana. 

For  example,  unlike  many  cities  and  counties  across  the  nation, 
those  in  Montana  cannot  levy  local  sales  or  income  taxes.   How- 
ever, Montana  municipalities  do  possess  power  to  license 
businesses  and  occupations . 27   ^^6  exercise  of  that  power  may 
result  in  additional  funds  for  the  city,  although  the  Montana 
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Source:      Montana   Taxpayers   Association,    Montana   Taxation, 
1971    (Helena,    1971),    pp.    49-51.  
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Supreme  Court  has  held  that  theoretically  such  licensing  is 
for  police  and  regulation  purposes,  not  raising  revenue. ^^ 


Constitutional  Framework 


The  problems  of  local  government  taxation  have  caused  some 
states  to  seek  partial  solutions  through  constitutional 
language.   In  the  absence  of  any  language  to  the  contrary, 
the  legislature  has  total  control  over  local  government 
taxation. 2^   Thus,  unless  the  constitution  provides  other- 
wise, units  of  local  government  have  only  that  taxing  power 
that  the  legislature  wishes  to  give  them. 

Such  total  legislative  control  over  local  government  taxation 
is  the  case  in  many  states,  including  Montana. -^^   The  Montana 
Constitution  states  in  Article  XII,  Section  4  that  the  legis- 
lature "may  by  law  invest  in  the  corporate  authorities"  of 
cities,  towns  and  counties  "powers  to  assess  and  collect 
taxes."   That  language,  hov/ever,  appears  to  be  excess  consti- 
tutional baggage;  the  legislature  would  have  the  power  to 
authorize  local  governments  to  tax  even  without  the  consti- 
tutional provision.  •^■'■ 

Leaving  the  entire  matter  of  local  taxation  to  the  legisla- 
ture can  be  defended  on  the  basis  that  it  allows  a  flexible 
approach  to  the  issue.   The  legislature  thus  is  allowed  to 
supervise  not  only  statewide  taxes,  but  also  local  taxes 
and  theoretically  at  least,  can  balance  taxes  to  make  sure 
that  no  single  segment  of  the  economy  is  over-  or  under- 
taxed.   It  should  also  be  noted  that  legislative  control  over 
taxation  does  not  require  the  setting  of  specific  mill-levy 
limits,  such  as  now  is  done  in  Montana.   The  legislature,  if 
it  wished,  could  simply  grant  to  counties  and  municipalities 
the  authority  to  levy  property  taxes,  letting  each  local  unit 
set  its  own  tax  limit.   Similarly,  the  legislature  could  grant 
local  governments  broad  powers  to  levy  various  kinds  of  taxes, 
such  as  was  done  in  Pennsylvania  under  the  so-called  "tax 
everything"  act.   Such  broadened  taxing  powers  would  not  have 
to  be  granted  to  all  units  of  local  government,  but  could 
be  restricted  to  larger  ones  or,  perhaps,  those  that  have 
adopted  their  own  charters.-^ 2 

Opposition  to  complete  legislative,  rather  than  constitutional, 
control  over  local  taxing  power  comes  from  both  directions.  On 
one  side  are  those  who  believe  a  constitution  should  specifically 
limit  the  taxing  powers  the  legislature  can  offer  local  govern- 
ments; on  the  other  side  are  those  who  believe  the  constitution 
should  bypass  the  legislature  and  directly  authorize  local 
governments  to  decide  their  own  taxation  questions. 
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Constitutional  Limits  on  Taxation 


A  comprehensive  1962  study  reported  that  twenty-one  states 
have  constitutional  provisions  restricting  the  property  tax 
levying  powers  of  local  governments.   In  sixteen  of  the  states, 
the  limitations  were  comprehensive--that  is,  they  applied  to 
all  units  of  local  government.   In  the  other  five  states,  the 
constitutional  limits  applied  to  only  one  class  of  local 
government.  -^-^ 

Of  the  states  with  comprehensive  constitutional  limitations, 
the  maximiam  property  rates  were  stated  either  as  an  overall 
tax  rate,  applicable  to  all  property  taxing  jurisdictions, 
or  as  restrictions  on  specific  classes  of  local  government 
units.  ■^'^   Two  of  Montana's  neighboring  states  provide  examples. 
The  Washington  Constitution  [Art.  7,  Sec.  2]  limits  "the 
aggregate  of  all  tax  levies"  by  tax  districts  to  no  more 
than  forty  mills  on  each  dollar  of  assessed  valuation.   Thus, 
the  total  taxes  levied  by  all  political  subdivisions  cannot 
exceed  that  amount. 

Wyoming,  on  the  other  hand,  uses  specific  constitutional 
limitations.   Its  constitution  provides  [Art.  15,  Sees.  5 
and  6]  that  the  property  tax  shall  not  exceed  twelve  mills 
for  counties,  including  general  school  taxes,  and  eight  mills 
for  municipalities. 

The  use  of  constitutional  limitations  on  property  taxation 
has  been  widely  attacked.   One  observer,  calling  the  limits 
"relics  of  bygone  days,"  suggests  they  "should  now  be  rele- 
gated to  the  archives  of  historical  museums. "^^   He  continues: 

The  1960 's  bear  no  resemblance  to  the  environment 
which  generated  tax  and  debt  limits.   The  quality 
of  local  government  leadership  is  incomparably 
better.   Standards  prescribed  for  the  conduct  of 
municipal  affairs  and  controls  established  to 
enforce  the  standards  are  incomparably  more  effec- 
tive.  Most  important  of  all,  the  public  is  more 
alert  to  the  conduct  of  its  local  government 
affairs  and  holds  its  public  officials  responsible. 

Legal  limitations  on  debts  and  taxes  are,  at  best, 
the  codification  of  informed  thinking  of  what  is 
reasonable  at  the  time  the  limits  are  being  pre- 
scribed and  will  inevitably  grow  obsolete  because 
over  time  the  responsibilities  placed  on  government 
by  its  citizens  move  but  in  one  direction--they 
expand. ^^ 
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The  Advisory  Commission  on  Intergovernmental  Relations  has 
proposed  lifting  all  constitutional  and  statutory  restric- 
tions on  local  property  taxing  powers,  calling  such  limita- 
tions "inimical  to  local  self-government ." 37   Constitutions, 
the  ACIR  states,  "should  be  limited  to  governing  principles, 
to  the  exclusion  of  administrative  detail. "^^ 

On  the  other  hand,  C.  Lowell  Harriss,  a  professor  of  economics 
at  Columbia  University,  argues  for  retention  of  constitutional 
limits  on  local  property  taxation  powers.   Property  taxation, 
he  argues,  involves  "dozens  of  years  extending  indefinitely," 
and  therefore  should  not  be  left  to  the  whim  of  legislators 
or  local  government  officials. ^^   Harriss  states: 

Annual  attention  by  legislatures  and  city  councils — 
year-to-year  decisions — cannot  be  counted  upon  to 
consider  the  longer-run  aspects  adequately.   Consti- 
tutional limits,  however,  can  help  assure  that  longer- 
run  considerations  play  an  influential  role  in  decisions, 


'10 


Harriss  also  counters  the  theory  that  state  legislatures  should 
be  given  final  authority  over  local  property  taxation  without 
constitutional  limitation,  as  is  now  the  case  in  Montana: 

Those  in  control  of  state  legislative  processes 
are  not  necessarily  the  groups  who  will  be  re- 
sponsible for  bearing  the  cost  of  local  taxes 
and  putting  up  with  their  other  adverse  effects. 
The  interests  of  taxpayers  in  some  localities 
may  not,  in  fact,  be  adequately  protected  in 
the  state  legislature.   State  action  authorizing 
a  tax  rate  increase  may,  of  course,  seem  to  be 
merely  permissive,  with  no  tax  (or  debt)  decision 
taken  until  local  officials  act.   Yet  spending 
pressures  (to  some  extent  state-mandated)  combined 
with  failure  of  the  legislature  to  allow  revenue 
alternatives  or  to  provide  grants  may  in  fact 
constitute  state  compulsion  to  raise  property  tax 
rates  (or  add  to  debt) .   If  there  is  freedom 
within  the  constitution  to  raise  property  tax 
rates,  the  legislature  can  as  a  practical  matter 
force  some  localities  to  act  in  ways  they  would 
not  truly  prefer. ^^ 
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Nonproperty  Tax  Limitations.   In  addition  to  limits  on  the 
power  of  local  governments  to  tax  property,  several  state 
constitutions  restrict  which  nonproperty  taxes  may  be  author- 
ized by  the  legislature  for  local  use.   Such  restrictions  are 
relatively  rare,  however. ^^ 

At  least  two  state  constitutions  appear  to  directly  prohibit 
the  legislature  from  authorizing   local  income  taxes. ^3   in 
addition,  the  wording  of  some  so-called  "home  rule  amendments" 
may  serve  to  prohibit  the  local  imposition  of  some  nonproperty 
taxes.   For  example,  the  Ohio  Constitution  in  Article  XVIII, 
Section  3  provides  that  "home  rule"  units  mav  exercise  power 
"not  in  conflict  with  general  law."   The  Advisory  Commission 
on  Intergovernmental  Relations  reports  that  this  provision 
has  been  held  by  the  courts  to  mean  "preemption--that  any 
tax  upon  a  subject  by  the  State  precludes  a  similar  local  tax.' 

On  its  face,  the  Montana  Constitution  does  not  directly  limit 
the  legislature  from  authorizing  nonproperty  taxes  for  local 
governments.   However,  Article  XII,  Section  la,  which  was 
added  in  1934,  could  cause  problems  should  the  legislature 
wish  to  authorize  local  governments  to  levy  graduated  income 
taxes  on  the  local  level.   The  problem  is  that  the  section 
specifies  that  the  legislative  assembly  may  "levy  and  collect" 
graduated  income  taxes  and  that  proceeds  from  the  taxes  "shall 
be  distributed  to  the  public  schools  and  to  the  state  govern- 
ment."  The  wording  could  be  held  to  prohibit  the  legislature 
from  authorizing  local  government  units  to  levy  graduated 
income  taxes  for  local  purposes. 

Constitutional  Grants  of  Taxing  Power 

Debate  concerning  what  a  constitution  should  say  about  local 
taxation  can  be  pictured  as  a  three-stage  affair.   The  first 
stage,  discussed  above,  is  represented  by  those  who  believe 
state  constitutions  should  contain  provisions  limiting  the 
property  taxing  powers  of  local  government  by  setting  millage 
limits  in  constitutional  granite. 

The  middle  stage  is  represented  by  those  who  would  leave  the 
entire  question  of  local  government  taxation  up  to  the  legis- 
lature.  For  this  to  occur,  a  constitution  would  not  have  to 
say  anything  about  local  taxation;  the  legislature  would  be 
left  free  to  grant--and  restrict — the  taxing  powers  of  counties 
and  municipalities.   In  general,  Montana's  Constitution  of 
1889  provides  for  this  arrangement. 
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The  third  stage  of  the  taxation  debate  is  represented  by 
those  who  believe  that  the  constitution  should  directly 
grant  taxation  powers  to  local  government  units.   For 
example,  the  1948  edition  of  the  Model  State  Constitution, 
using  the  allocated  method  of  determining  local  powers 
(see  Chapter  III) ,  would  give  cities  the  power: 

To  levy,  assess  and  collect  taxes,  and  to 
borrow  money  and  issue  bonds,  and  to  levy 
and  collect  special  assessments  for  bene- 
fits conferred. ^^ 

Under  such  authority,  cities  could  levy  different  kinds  of 
taxation  without  prior  legislative  authorization  to  do  so. 
California  "home  rule"  units  are  said  to  have  such  power. ^° 

The  latest  edition  of  the  Model  State  Constitution  also 
would  give  local  government  a  direct  grant  of  local  tax- 
ation power,  but  does  it  under  the  shared  powers  concept: 

A  county  or  city  may  exercise  any  legisla- 
tive power  or  perform  any  function  which 
is  not  denied  to  it  by  its  charter,  is 
not  denied  to  counties  or  cities  generally, 
or  to  counties  or  cities  of  its  class,  and 
is  within  such  limitations  as  the  legisla- 
ture may  establish  by  general  law. 4  7 

Thus,  a  city  or  county  could  levy  whatever  taxes  it  wished — 
unless  the  legislature  or  the  local  charter  had  specifically 
restricted  it  in  using  such  authority.   In  other  words,  the 
present  presumption  that  local  governments  can  levy  only 
those  taxes  specifically  authorized  by  the  legislature  would 
be  reversed. 

In  some  states,  units  of  local  government  may  be  granted 
taxing  authority  through  their  own  charters,  thus  bypassing 
the  legislature.   Alaska,  which  uses  the  shared  powers  method 
discussed  above,  in  effect  allows  home  rule  charter  units  to 
levy  any  tax  not  prohibited  by  law  or  charter  [Art.  X,  Sec.  11] 
The  new  Illinois  Constitution  [Art.  VII,  Sec.  6]  gives  "home 
rule  units"  the  power  to  tax,  but  provides  that  the  legis- 
lature, by  a  three-fifths  vote,  may  deny  or  limit  the  local 
taxing  authority.   The  Michigan  Constitution  [Art.  VII, 
Sees.  2  and  21]  grants  cities,  villages  and  charter  counties 
the  power  to  levy  nonproperty  taxes,  subject  to  restrictions 
stated  in  the  constitution  or  statutory  law. 
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On  the  other  hand,  other  constitutions--including  several 
of  the  more  recent  ones--specif ically  retain  total  legis- 
lative control  over  local  taxing  powers,  even  while  ex- 
tending local  autonomy  in  other  areas.   For  example, 
Massachusetts,  which  switched  to  the  shared  powers  concept 
in  1966,  specifically  withholds  broad  taxation  power  from 
local  government  [Art.  LXXXIX,  Sec.  7].   The  Florida  Con- 
stitution, extensively  revised  in  1968,  similarly  retains 
substantial  legislative  control  over  local  taxing  powers 
[Art.  VII,  Sec.  9].   The  Hawaii  Constitution  clearly  pro- 
vides for  complete  legislative  control  over  taxation  and 
finance: 

The  taxing  power  shall  be  reserved  to  the  State 
except  so  much  thereof  as  may  be  delegated  by 
the  legislature  to  the  political  subdivisions, 
and  the  legislature  shall  have  the  power  to 
apportion  state  revenues  among  the  several 
political  subdivisions.   [Hawaii  Const.  Art.  VII, 
Sec.  3] 

Should  units  of  local  government  be  given  a  constitutional 
grant  of  taxing  power?   Proponents  of  such  provisions  argue 
that  increasing  local  autonomy  means  little  unless  local 
government  can  raise  funds  to  use  their  new  power.   The 
power  to  tax  may  well  be  the  power  to  destroy,  but  as  far 
as  local  government  is  concerned,  it  also  is  the  power  to 
survive,  some  would  argue. 

The  Public  Administration  Service,  in  a  report  prepared  for 
the  Alaska  Constitutional  Convention,  supports  local  fiscal 
authority  and  attacks  head-on  the  contention  that  it  would 
be  abused: 

It  may  well  be  pointed  out  that  the  authority 
to  tax  one's  self  is  seldom  a  dangerous  authority. 
It  is  likely  that  the  legislature  will  have  just 
as  effective  control  and  fewer  troublesome  local 
taxation  problems  to  face  if  it  allows  local  units 
to  tax  all  that  is  not  prohibited  by  law  rather 
than  restricting  them  to  only  those  taxes  speci- 
fically authorized  by  law.^^ 

The  Advisory  Commission  on  Intergovernmental  Relations  has 
given  strong  support  to  the  general  thesis  that  so-called 
"home  rule"  units  of  local  government  should  have  broader 
taxing  authority: 

Home  rule  property  embraces  the  responsibility 
for  financing  local  government  services,  including 
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the  obligation  to  determine  locally  the  degree 
of  responsibility  delegated  to  the  elected 
officials  and  the  limitations  imposed  on  their 
taxing  powers . 

It  follows  that  wherever  local  governments  have 
been  granted  home  rule  powers,  their  right  of 
self-determination  implicit  in  such  a  grant 
should  not  be  abridged  by  saddling  them  with 
statewide  property  tax  limitations.  ° 

Proponents  of  giving  more  fiscal  independence  to  local  govern- 
ments generally  can  use  the  standard  arguments  favoring  any 
increased  authority  for  the  local  units  (see  Chapter  III). 
Similarly,  critics  of  such  fiscal  independence  can  use  the 
same  general  counter  arguments.   For  example,  the  opponents 
of  giving  constitutional  taxing  powers  to  local  government 
can  argue  that  the  power  would  be  misused  because  local  govern- 
ments are  ill-equipped  to  exercise  it.   Taxation,  they  might 
contend,  is  clearly  a  matter  of  statewide  concern  and  local 
autonomy  in  the  matter  could  create  havoc.  Harriss  of 
Columbia  University  has  noted: 

No  geographical  area  anywhere  in  the  United 
States  can  any  longer  be  said  to  have  fiscal 
independence  in  a  meaningful  sense.   The 
larger  the  population  of  a  school  district, 
town,  county,  city,  or  state,  the  more  its 
fiscal  affairs  blend  (harmonizing  and  con- 
flicting) with  those  of  its  neighbors,  the 
state,  and  the  national  government. 50 

The  arguments  against  extending  the  taxing  authority  of  local 
governments  are  well  summed  up  by  Larry  M.  Elison,  a  University 
of  Montana  law  professor.   Elison  states: 

Should  cities  be  given  increased  authority  to 
tax?   I  do  not  think  they  should.   I  think  the 
city,  particularly  in  Montana,  is  very  poorly 
situated  and  organized  to  raise  money  .... 
Property  tax  administration  should  be  a  state 
responsibility.   The  assessment  and  collection 
inequities  are  beyond  the  capacity  of  local 
politicians  and  have  important  repercussions 
beyond  the  jurisdictional  confines  of  local 
boundaries.   Cities  should  not  be  given  the 
power  to  levy  local  income  taxes.   They  pre- 
sent too  many  administrative  problems  and 
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there  is  too  much  opportunity  for  evasion 
at  the  local  level.   Sales  taxes  should  be 
permitted  only  on  a  uniform  state-collected 
and  state-administered  basis.   Other  relatively 
insignificant  nonproperty  local  tax  levies 
such  as  license  taxes,  gross  receipt  taxes, 
admission  and  amusement  taxes,  cigarette  and 
tobacco  taxes,  alcoholic  beverage  taxes,  deed 
transfer  and  poll  taxes,  and  public  utility 
taxes  are  questionable  as  to  their  political 
and  legal  availability,  their  administrative 
feasibility  and  their  productivity.   They 
offer  little  hope  for  real  relief  for  strained 
city  budgets.   I  do  not  favor  such  grab-bag 
taxes  or  carte  blanche  authority  for  a  city 
to  levy  such  taxes. ^^ 

But  if  local  government's  fiscal  fate  is  to  be  left  in  the 
hands  of  the  state  legislature,  some  believe  the  legislature, 
in  effect  should  be  forced  to  be  responsible.   For  example, 
the  American  Municipal  Association,  now  the  National  League 
of  Cities,  has  suggested  the  following  constitutional  provi- 
sions : 

State  legislation  requiring  increased  municipal 
expenditures  may  not  become  effective  in  a  munic- 
ipal corporation  until  approved  by  ordinance  en- 
acted by  the  legislative  body  of  the  municipal 
corporation,  unless  the  legislation  is  enacted 
by  two-thirds  vote  of  all  members  elected  to  each 
house  of  the  legislature  or  funds  sufficient  to 
meet  the  increased  municipal  expenditure  are 
granted  to  the  municipal  corporation  by  that 
legislation  or  separate  legislation  enacted  at 
the  saii\e  session  of  the  legislature .  52 

In  a  sense,  the  provision  tells  the  legislature  to  either 
put  up  more  money,  or  shut  up  in  terms  of  requiring  action 
on  the  part  of  local  government.   The  provision  clearly  aims 
at  halting  the  legislative  practice  of  requiring  local 
governments,  for  exeimple,  to  pay  their  employees  more  money, 
take  on  new  functions  and  perform  additional  services--but 
not  providing  any  more  money  to  meet  the  mandate.   On  the 
other  hand,  the  provision  possibly  could  be  used  by  a 
recalcitrant  municipality  to  thwart  legitimate  legislation 
that  only  incidentally  costs  money.   It  could  result  in  a 
situation  where  local  governments  would  be  powerless  to 
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act  without  legislative  authorization,  and  the  legislature 
would  be  hesitant  to  demand  action  because  of  the  possible 
cost  to  the  state. 

The  suggested  provision  has  been  weakened  considerably  in  an 
adaptation  in  the  Alaska  Constitution.   Article  II,  Section 
19  of  that  document  provides  that  no  local  or  special  law 
requiring  an  appropriation  can  become  effective  until  it  has 
been  approved  by  a  majority  of  the  qualified  electors  affected 
voting  on  the  question. 


STATE  AID  TO  LOCAL  GOVERNMENTS 


The  obvious  inability  of  the  present  tax  sources  of  local 
government  to  keep  pace  with  budgetary  needs  increasingly 
has  resulted  in  local  officials  casting  covetous  glances 
at  state  and  federal  coffers.   And  nationally,  the  financial 
hunger  of  local  government  has  been  partially  satisfied  by 
state  and  federal  aid.   The  Advisory  Commission  on  Inter- 
governmental Relations  reports  that  one-third  of  the  money 
spent  by  all  local  governments,  including  school  districts, 
now  comes  from  outside  aid,  rather  than  local  taxes  and 
bond  issues.  ^-^   In  total  dollar  amount,  the  level  of  state 
aid  has  grown  impressively: 

Of  the  $60  billion  spent  by  local  governments 
in  1967,  $19  billion  came  from  State  sources, 
including  approximately  $4  billion  in  Federal 
funds  that  the  States  transmitted  to  their 
local  jurisdictions.   It  should  be  noted  that 
these  State  payments  represented  a  75  percent 
increase  over  1962,  a  continuation  of  a  trend 
that  has  extended  throughout  the  post  World 
War  II  period  and,  indeed,  throughout  the  20th 
Century.   Compared  to  its  current  level.  State 
intergovernmental  expenditure  was  but  $3.3 
billion  in  1948  and  a  miniscule  $52  million  in 
1902,  the  first  year  for  which  such  data  are 
provided.  -'^ 

As  a  percentage  of  local  general  revenue,  the  increase  in 
state  aid  is  not  as  impressive  in  recent  years.   Still,  it 
is  more  than  keeping  up;  state  aid  accounted  for  28.9  percent 
of  total  revenue  in  1948  and  32.4  percent  in  1967.55  ^^^ 
only  is  state  aid  seen  as  a  practical  necessity  to  rescue 
fiscally  floundering  local  governments,  it  also  is  pictured 
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as  a  possible  whip  to  bring  about  reorganization  of  local 
government  units.   For  example,  the  Committee  for  Economic 
Development  has  recommended: 

Federal  and  state  grants-in-aid  should  be  care- 
fully designed  to  encourage  formation  of  larger, 
stronger,  well-managed  local  units.  Comprehen- 
sive local  planning,  as  well  as  coordination  of 
all  functions  and  all  units,  shouid  be  a  condi- 
tion of  such  support. 56 

Even  when  state  aid  for  education  is  subtracted,  a  considerable 
amount  remains  available  for  the  "encouragement"  the  Committee 
for  Economic  Development  refers  to.   State  aid  in  1969,  for 
example,  totalled  more  than  $24.7  billion  nationwide;  $14.8 
billion  of  that  amount  went  to  education,  but  nearly  $10 
billion--or  more  than  40  percent — went  to  the  other  units  of 
local  government. 57 

The  Situation  in  Montana 


On  the  surface,  state  aid  to  local  governments  would  not  seem 
to  be  a  constitutional  issue.   But  in  Montana,  a  provision  in 
the  1889  Constitution  has  effectively  deterred  any  major  state 
financial  help  to  counties  and  municipalities.   The  provision 
is  Article  XII,  Section  4,  which  provides,  in  part: 

The  legislative  assembly  shall  not  levy  taxes 
upon  the  inhabitants  or  property  in  any  county, 
city,  town  or  municipal  corporation  for  county, 
town,  or  municipal  purposes  .... 

In  short,  the  legislature  cannot  take  state  tax  money  and 
give  it  to  municipalities  and  counties  for  their  local  needs. 
Despite  the  provision,  however,  a  small  amount  of  state  aid 
has  been  made  available  to  local  governments  through  what 
might  be  described  as  two  loopholes  in  Article  XII,  Section 
4: 

1.   The  provision  prohibits  the  legislature  from  levying 
taxes  for  local  purposes,  and  the  Montana  Supreme  Court  has 
differentiated  between  license  taxes  and  regular  taxes. ^8 
Thus,  the  legislature  has  provided  for  using  some  state 
revenue  from  licensing  to  aid  local  governments.   Municipal- 
ities share  in  proceeds  from  the  liquor, 59  insurance, ^^  beer,^-'- 
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gasoline62  and  motor  vehicle  license  fees."-^   Counties  receive 

fortions  of  the  liquor, ^^  gasoline^^  and  motor  vehicle  license 
ees.D6 

2.   The  provision  prohibits  state  aid  for  county ,    town , 
or  municipal  purposes;  some  legislative  attempts  to  financially 
aid  local  governments  appear  to  be  based  on  the  logic  that 
they  will  be  used  for  state,  as  opposed  to  county,  town  or 
municipal,  purposes. ^7  Apparently  using  this  distinction, 
the  legislature,  in  providing  for  several  of  the  taxes 
mentioned  above,  specifically  directed  that  the  local  share 
be  used  for  certain  "state"  purposes.   The  beer  license  tax, 
for  example,  is  to  be  used  by  cities  and  towns  "for  state 
purposes  such  as  law  enforcement,  maintenance  of  the  trans- 
portation system,  and  public  health. "^^   Two  other  major 
state  aid  programs  apparently  also  are  based  on  the  "state 
purpose"  concept--$4  million  made  available  in  1971  for 
water  pollution  control  matching  funds  for  local  government69 
and  welfare  aid  to  counties. ^^ 

The  use  of  those  two  loopholes,  however,  has  brought  about 
a  trickle,  rather  than  a  flood,  of  state  aid  to  local 
governments.   In  1969,  the  state  provided  $46.7  million  in 
aid  to  the  local  level--but  $42.5  million  of  that  amount,  or 
about  9  0  percent,  went  to  local  schools,  which  are  not  pro- 
hibited from  receiving  state  aid  under  Article  XII,  Section 
4.   That  left  only  $4.2  million  for  distribution  to  the 
state's  126  incorporated  municipalities  and  fifty-six  counties.'^ 

On  a  per  capita  basis,  Montana  in  1969  distributed  only  $5.98 
in  state  aid  to  county  and  municipal  governments;  among  the 
fifty  states,  only  Texas,  West  Virginia  and  Kentucky  supplied 
less.   Towering  above  the  Montana  average  aid  was  the  average 
state  aid  nationally--$49 . 33  per  person.   In  addition,  Montana 
was  one  of  only  four  states  providing  no  general  local  govern- 
ment support  (see  Table  17) . 

Only  a  few  state  constitutions  directly  limit  state  aid  to 
local  governments ,72  and  little  has  been  said  in  defense  of 
such  limitations,  particularly  when  loopholes  appear  to 
have  been  used  to  avoid  them.   On  the  other  hand,  the 
Montana  Legislative  Council,  in  its  study  of  the  Montana 
Constitution,  termed  the  section  containing  the  Montana 
prohibition  "adequate . "73 

The  reasoning  behind  the  Council's  recommendation  is  not 
explained;  however,  legislative  reticence  to  change  the 
section  could  result  from  concern  about  pressure  that  would 
be  applied  for  local  aid  should  the  section  be  altered.   Such 
concern  points  up  an  overriding  fact:   dropping  Article  XII, 
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TABLE    17 

PER   CAPITA    STATE    AID    TO    LOCAL    GOVERNMENTS 
BY    MAJOR   PURPOSE,    19  69 


states 


Total 


General 
Local 

Govern- 
ment 

Support 


Highways 


Public 
Welfare 


$10.48 
17.12 

13.15 
13.29 
14.39 
11.55 
12 
80 
43 
98 


United  States, 

Total S49.33  S10.62 

Alabama 23. 2^  2.57 

Alaska 19. 3C  14.78 

Arizona 44.8'  29.60 

Arkansas 20.91  5.08 

California 108. Of  9.70 

Colorado 54.77  .14 

Connecticut 13.29  4.02                  3. 
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Pennsylvcinia 17.45  .52 

Rhode    Island 18. 4f  8.88 

South  Carolina...  17.85  9.09 

South   Dakota 10.49  3.24 

Tennessee 2  3.7;.  6.60 

Texas -;.40  .01 

Utah 9.83  .96 

Vermont 21.1;;  .03 
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Washington 40.7  1  10.56 
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Source:   U.S.  Advisory  Conunission  on  Intergovernmental 
Relations,  State-Local  Finances  and  Suggested  Legislation, 
1971  ed. ,  Report  M-57  (Washington:  U. S.  Government  Printing 
Office,  1970)  p.  160,  Irom  U.S.  Bureau  of  the  Census, 
State  Government  Fir:anres  in  1969. 
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Section  4  from  the  Constitution  will  do  nothing  to  assure 
increased  state  aid  to  local  governments.   It  would  make  such 
aid  easier  to  obtain  constitutionally,  but  the  major  limiting 
factor — the  financial  squeeze  on  the  state  treasury--would 
not  be  eased.   In  addition,  another  constitutional  section — 
Article  XII,  Section  la--appears  to  prohibit  sharing  the 
income  tax  with  local  governments.   It  provides  that  revenue 
from  income  taxes  "shall  be  distributed  to  the  public  schools 
and  to  the  state  government."   If  Constitutional  Convention 
delegates  wish  to  clear  away  all  possible  obstacles  to  state 
aid  to  local  governments,  they  may  wish  to  reword  that 
section,  also. 


LOCAL  GOVERNMENT  DEBT 


Even  the  best  possible  systems  of  taxation  and  state  aid  to 
local  governments  would  not  halt  the  need  for  the  third  major 
component  of  a  local  government  financial  network--the  power 
to  sell  bonds  and  go  into  debt  to  finance  long-term  projects. 
In  1968-69,  the  total  debt  of  local  governments,  including 
school  districts,  across  the  nation  was  nearly  $94  billion; 
$86  billion  of  that  amount  was  long-term  debt.   The  fact 
that  more  than  twice  as  much  new  long-term  debt  was  issued 
during  1968-69  as  was  retired  illustrates  local  government 
debt  not  only  is  huge,  but  that  it  is  continuing  to  grow.^^ 

The  swift  upward  trend  of  local  indebtedness  nationally  has 
been  interrupted  only  twice  during  this  century:   during 
World  War  I  and  the  depression  and  war  years  from  1931  to 
1946.^^   Those  interludes,  however,  had  little  overall  impact 
on  the  total  local  government  debt,  which,  in  1960,  was  more 
than  62  times  as  great  as  it  was  in  1880.   When  put  in  per- 
spective, however,  the  growth  in  local  government  debt  is 
considerably  more  modest.   Local  debt  may  have  been  62  times 
as  great  in  1960  as  it  was  in  1880,  but  the  gross  national 
product  multiplied  55-fold  during  the  same  interval. '° 

Local  government  debt  also  is  a  substantial  financial  factor 
in  Montana.   The  1967  Census  of  Governments  reported  Montana's 
fifty-six  county  governments  had  nearly  $9.9  million  in  debt 
outstanding  at  the  end  of  fiscal  1966-67;  the  state's  126 
incorporated  municipalities  had  nearly  $47.8  million  in  out- 
standing indebtedness  on  the  same  date.'^   Special  districts 
in  the  state  accounted  for  more  than  $26  million  in  debt,  more 
than  one-fourth  of  which  was  attached  to  the  Greenfield  Irrigation 
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7  8 
District  in  Teton  County;    topping  the  indebtedness  scale 

were  the  state's  713  school  districts,  with  a  total  debt  of 
$71  million. 79 

Per  capita  debt  per  county  area  also  is  increasing  in  Montana, 
rising  from  a  state  average  of  $151.42  in  1957  to  $199.14  in 
1967,  an  increase  of  $47.72.   During  that  ten-year  period, 
twenty-five  county  areas  registered  decreases  in  per  capita 
general  debt;  the  remaining  thirty-one  saw  their  per  capita 
debt  figures  increase. 

Some  of  the  debt,  both  in  Montana  and  nationally,  is  being 
paid  off  through  property  taxes;  major  portions  of  it,  such 
as  that  for  the  Greenfield  Irrigation  District  mentioned 
previously,  are  being  retired  through  user  charges  and  special 
assessments.   Nationally,  most  of  the  local  borrowing  is  for 
capital  expenditures — that  is,  for  roads,  buildings,  public 
service  enterprises,  etc.^^  And  most  of  the  local  debt  is 
attached  to  cities  and  towns;  municipal  government  debt 
ordinarily  is  several  times  as  great  per  capita  as  compa- 
rable amounts  for  counties,  school  districts  and  special 


districts. 


82 


Constitutional  Framework 


Current  state  constitutional  restrictions  on  local  debt 
largely  are  a  product  of  the  1870s  and  1880s,  springing 
from  a  sharp  depression  and  numerous  defaults  on  local 
bond  payments.  °-^   I'^e  restrictions  generally  are  of  two 
types : 

1.  Specific  constitutional  limits  on  indebtedness, 
usually  expressed  as  a  percentage  of  the  local  govern- 
ment's property  base.   For  example,  a  municipal  debt 
limit  might  be  set  at  4  percent  of  the  assessed  value 

of  property  within  a  city. 

2.  Constitutional  requirements  that  voters,  in  a 
referendum,  approve  the  proposed  debt,  often  by  more  than 
the  usual  majority. 

A  recent  comprehensive  study  by  the  Advisory  Commission  on 
Intergovernmental  Relations  found  that  thirty-four  of  the 
fifty  states  constitutionally  specify  some  percentage 
limitations  on  outstanding  debt  of  their  local  government 
units  in  relation  to  the  property  tax  base;  six  of  the 
thirty-four,  however,  apply  the  limits  to  only  a  single 
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type  of  local  government  or  to  debt  of  a  particular  purpose. 
Therefore,  twenty-two  states  were  described  by  the  ACIR  as 
"entirely  or  nearly  free  of  this  type  of  specific  limitation 
on  local  government  debt."°^ 

The  twenty-eight  states  that  did  set  general  local  debt 
limits  in  their  constitutions  at  the  time  of  the  ACIR 
study  cannot  be  easily  divided  into  neat  categories  or 
even  intelligently  compared  because  of  their  great  diver- 
sity.  Many  of  the  constitutional  restrictions  are  sup- 
plemented by  statutory  law  and  charter  provisions.   In 
addition,  most  of  the  restrictions  are  based  on  assessed 
valuation,  which  in  turn  represents  a  limited  fraction 
of  the  market  value  of  taxable  property--a  fraction  that 
varies  from  state  to  state. °^  The  commission,  figuratively 
throwing  up  its  hands,  stated: 

If  a  2  percent  limit  on  city  debt  in  Indiana  has 
any  rationale,  what  is  the  logic  underlying  the 
5  and  10  percent  levels  allowed  municipal  govern- 
ments in  numerous  other  States,  or  the  19  percent 
maximum  permissible  in  Arizona?   If  10  percent  of 
the  tax  base  is  a  reasonable  limit  for  school 
district  debt  in  the  various  States  v;here  this 
percentage  applies,  what  can  be  said  for  the  5 
percent  school  district  limits  of  numerous  other 
States,  or  the  2  percent  limits  of  Indiana  and 
Kentucky?   Such  questions  are  not  answered  by 
differences  in  the  level  of  assessment  from  one 
State  to  another.   Even  when  these  are  taken  in- 
to account,  a  tremendous  range  of  "effective 
rate"  percentages  is  still  to  be  found,  as  well 
as  many  interstate  differences  that  challenge 
logical  explanation.   For  example,  the  constitu- 
tional limits  set  on  school  district  debt  by 
six  neighboring  Midwestern  States  ranged  in  1956 
from  about  1.1  percent  up  to  2.9  percent  of  the 
approximate  market  value  of  taxable  property. ^^ 

The  other  major  type  of  restriction  on  local  government  debt- 
the  requirement  for  voter  approval--also  varies  considerably 
from  state  to  state,  but  is  included  in  most  state  constitu- 
tions.  The  ACIR  study  reported  nineteen  state  constitutions 
include  no  provision  for  popular  referenda  on  local  debt 
issuance;  two  others  have  limited  provisions  for  public  vote, 
and  six  applv  the  referendum  only  to  bond  issues  above  a 
certain  amount. 

However,  when  statutorv  provisions  are  considered  along  with 
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the  state  constitutions,  all  or  nearly  all  the  states  make 
some  use  of  referenda  in  connection  with  local  debt  issuance. ^^ 

Again,  variety  is  the  key  word.   According  to  the  ACIR  report: 

Differing  provisions  may  apply  to  various  types 
or  sizes  of  local  governments,  or  for  proposed 
bonds  for  various  purposes.   In  some  instances 
a  borrowing  government  can  elect  to  act  under 
alternative  procedures  that  call  for  differing 
levels  of  popular  majority.   In  other  instances 
a  "step"  approach  is  used,  with  more  stringent 
requirements  for  a  bond  issue  that  would  raise 
the  government's  debt  above  some  stated  percen- 
tage of  its  property  tax  base.°^ 

In  summary,  a  majority  of  state  constitutions  limit  local 
indebtedness  in  at  least  one  of  two  ways:   (1)  A  maximum 
level  of  debt  is  set,  usually  stated  as  a  percentage  of  the 
property  value;  (2)  approval  by  local  voters  is  required 
before  the  debt  can  be  incurred.   For  both  types  of  restric- 
tions, the  specific  state  constitutions  vary  greatly. 


The  Montana  Situation 


Montana's  Constitution  imposes  both  of  the  restrictive  de- 
vices.  It  states: 

No  county  shall  be  allowed  to  become  indebted  in 
any  manner,  or  for  any  purpose,  to  an  amount  in- 
cluding existing  indebtedness,  in  the  aggregate, 
exceeding  five  (5)  per  centum  of  the  value  of 
the  taxable  property  therein,  to  be  ascertained 
by  the  last  assessment  for  state  and  county  taxes 
previous  to  the  incurring  of  such  indebtedness, 
and  all  bonds  or  obligations  in  excess  of  such 
amount  given  by  or  on  behalf  of  such  county  shall 
be  void.   No  county  shall  incur  any  indebtedness 
or  liability  for  any  single  purpose  to  an  amount 
exceeding  ten  thousand  dollars  ($10,000)  with- 
out tlie  approval  of  a  majority  of  the  electors 
thereof,  voting  at  an  election  to  be  provided 
by  law.   [Montana  Const.  Art.  XIII,  Sec.  5). 

No  city,  town,  tov.'nship,  school  district  or  high 
school  district  shall  be  allowed  to  become  in- 
debted in  any  manner  or  for  any  purpose  to  an 
amount,  including  existing  indebtedness,  in  the 
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aggregate  exceeding  five  per  centum  (5%)  of  the 
value  of  the  taxable  property  therein,  to  be 
ascertained  bv  the  last  assessment  for  state  and 
county  taxes  previous  to  the  incurring  of  such 
indebtedness,  and  all  bonds  or  obligations  in 
excess  of  such  amount  given  by  or  on  behalf  of 
such  city,  town,  township,  school  district  or 
high  school  district  shall  be  void;  and  each 
school  district  and  each  high  school  district 
shall  have  separate  and  independent  bonding 
capacities  within  the  limitation  of  this  section; 
provided,  however,  that  the  legislative  assembly 
may  extend  the  limit  mentioned  in  this  section, 
by  authorizing  municipal  corporations  to  submit 
the  question  to  a  vote  of  the  taxpayers  affected 
thereby,  when  such  increase  is  necessary  to  con- 
struct a  sewerage  system  or  to  procure  a  supply 
of  water  for  such  municipality  which  shall  own 
and  control  said  water  supply  and  devote  the 
revenues  derived  therefrom  to  the  payment  of  the 
debt.   [Montana  Const.  Art.  XIII,  Sec.  6]. 

These  provisions  impose  three  major  conditions  on  county 
and  municipal  debt: 

1.  Generally,  the  legislature  may  not  authorize  any 
city  or  town  to  incur  total  indebtedness  that  exceeds  5  per- 
cent "of  the  value  of  the  taxable  property  therein." 

2.  The  legislature  may  allow  municipalities,  with  the 
approval  of  their  voters ,  to  exceed  the  5  percent  limitation 
to  construct  a  sewer  system  or  to  procure  a  water  supply. 

3.  No  county  may  incur  "any  indebtedness  or  liability 
for  any  single  purpose"  in  any  amount  exceeding  $10,000  with- 
out the  approval  of  a  majority  of  the  electors  voting  on  the 
issue.  ^ 

The  first  of  the  two  provisions.  Section  5,  remains  in  the 
same  form  as  it  was  adopted  in  1889;  Section  6  has  been 
amended  twice,  once  in  1950  when  the  original  3  percent 
limitation  was  increased  to  5  percent^-^  and  once  in  1958 
when  school  districts  and  high  school  districts  were  given 
separate  bonding  capacities."^   In  all,  the  legislature  has 
considered  at  least  seventeen  proposals  to  amend  the  two 
sections .  ^-^ 
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Base  of  Restriction 

The  two  sections  also  have  been  the  subject  of  frequent 
judicial  interpretation.   Obviously  begging  for  interpre- 
tation are  the  identical  phrases  in  the  two  sections  that 
debt  shall  not  exceed  5  percent  "of  the  value  of  the  taxable 
property  therein,  to  be  ascertained  by  the  last  assessment 
for  state  and  county  taxes  previous  to  the  incurring  of 
such  indebtedness."   Does  that  mean  the  5  percent  limit  is 
to  be  applied  against  the  actual  cash  ("market")  value  of 
the  property?  Or  does  it  refer  to  the  assessed  value  of 
property,  which  in  Montana  is  40  percent  of  the  cash  value? 
Or,  finally,  does  it  mean  that  the  limit  is  based  on  taxable 
valuation  of  the  property,  which  is  a  fraction  of  the  assessed 
value? 

The  Montana  Supreme  Court,  in  a  1919  case  involving  the 
county  debt  lim.it,  held  that  the  expression  "value  of 
taxable  property"  means  "assessed  valuation."     But  the 
court  then  equated  "assessed  valuation"  and  "cash  value"-- 
an  incorrect  evaluation  since  even  at  the  time  the  two 
were  different. ^^   At  present,  the  assessed  value  of 
property  is  figured  at  40  percent  of  the  cash  value. 
So  the  question  remains:  is  the  debt  limit  5  percent  of  the 
cash  value  of  property,  or  5  percent  of  the  assessed 
value  of  proDertv?   If  it  is  based  on  the  latter,  as  it  is 
in  most  states,""  the  debt  maximum  will  be  60  oercent  less 
than  if  it  is  based  on  cash  value. 

The  court  has  never  ruled  squarely  on  the  issue.   However, 

a  1970  Attorney  General  opinion,  concisely  reviewing  the 

problem,  states  that  the  debt  limitation  is  to  be  applied 

against  assessed  valuation.     The  opinion  apparently 

substantiates  the  manner  in  which  the  limitation  is  being  ■ 

applied  in  practice. ^°  | 

The  restrictive  nature  of  the  local  debt  limitation  sections 
also  has  been  increased  in  another  manner.   The  court  has 
held  that  the  5  percent  constitutional  debt  limit  is  onlv 
the  maximum  limit  that  the  legislature  may  set.   In  other 
words,  the  legislature  by  law  may  set  a  limit  lower  than 
that  prescribed  in  the  Constitution.     At  present,  muni- 
cipalities are  allowed  by  law  to  goQinto  debt  to  the  full 
5  percent  constitutional  maximum;     the  statutes  repeat 
this  maximum  figure  for  counties ,  •'■^l  but  also  provide  that 
the  outstanding  bonds  and  warrants  of  counties--except 
for  certain  purposes--generally  are  limited  to  a  total 
of  2.5  percent. i02 
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Referendum  Requirement 

Perhaps  the  most  troublesome  constitutional  debt  limita- 
tion has  been  the  reauirement  in  Article  XIII,  Section  5 
that  "any  [county]  indebtedness  or  liability  for  any 
single  purpose  to  an  amount  exceeding  ten  thousand  dollars" 
must  first  be  approved  by  the  voters.   As  noted  previously, 
constitutional  requirements  that  certain  debt  be  preceded 
by  voted  approval  are  not  rare;  but  the  Montana  provision, 
because  of  its  extremely  low  limit,  is  the  exception, 
rather  than  the  rule. 103   The  $10,000  restriction  has 
spent  much  of  its  life  in  court  or  in  the  Attorney  General's 
office,  as  county  officials  sought  legal  wavs  around  it. 

Their  attempts  have  resulted  in  some  success  and  considerable 
confusion.   For  example,  the  $10,000  provision  applies  only 
to  an  indebtedness  or  liability  for  any  "single  purpose," 
thus  inviting  contention  over  what  is,  and  what  is  not,  a 
"single  purpose."   Court  and  Attorney  General  rulings  on 
the  subject  are  numerous.   An  indebtedness  of  $15,000  to 
make  general  welfare  relief  payments  to  9  31  persons  in 
Yellowstone  County  was  held  not  to  be  a  "single  purpose; "104 
similarly,  the  court  has  ruled  that  no  public  vote  was 
necessary  in  Beaverhead  County  when  the  commissioners  pur- 
chased in  one  day  from  one  firm,  three  auto  patrols  to  do 
road  work  in  the  county. -^^^   On  the  other  hand,  the  court 
held  that  total  bills  exceeding  $10,000  for  acquisition  of 
land  for  a  new  courthouse,  the  plans  for  the  building  and 
the  actual  construction  of  the  building  constituted  a  sinale 
purpose,  and  therefore  had  to  be  approved  by  the  voters. lOo 
And  in  a  ruling  that  seems  somewhat  contradictory  to  the 
one  concerning  welfare  relief  payments,  the  court  held 
that  incurring  an  indebtedness  greater  than  $10,000  to  buy 
seed  grain  to  distribute  to  needy  drought-stricken  farmers 
constituted  a  single  purpose,  and  therefore  required  a  public 
vote.  10'' 

Many  other  cases  could  be  cited,  but  they  would  serve 
little  purpose  other  than  to  underline  the  difficulty 
the  court  has  had  in  setting  a  clear  rule  concerning  what 
constitutes  a  single  purpose — a  difficulty  encountered 
frequently  because  of  the  low  $10,000  limit  the  Montana 
Constitution  imposes  along  with  the  single-purpose  wording. 
Ironically,  in  some  counties  conducting  an  election  to  authorize 
a  modest  debt  might  cost  almost  as  much  as  the  debt  itself. 

Both  recent  studies  of  the  Montana  Constitution  have  recom- 
mended changing  the  provision  that  any  county  "single 
purpose"  debt  of  more  than  $10,000  must  be  submitted  to  the 
voters  for  approval.   The  Montana  Legislative  Council 

-273- 


LOCAL  GOVERNMENT  FINANCE 


concluded  that  "if  $10,000  was  a  reasonable  amount  in  1889,  it 
certainly  is  unrealistic  today"  and  recommended  that  the 
$10,000  figure  be  deleted  and  the  limit  be  fixed  by  law.^^^ 
Similarly,  the  taxation  and  finance  subcommittee  of  the 
Constitution  Revision  Commission  recommended  rewording 
the  provision  as  follows: 

No  county  shall  incur  any  indebtedness  or 
liability  for  any  single  purpose  to  an 
amount  exceeding  the  sum  set  by  law  with- 
out the  approval  of  a  majority  of  the 
electors  thereof,  voting  at  an  election 
to  be  provided  by  lav/. 

A  constitutional  amendment  which  would  have  accomplished 
the  recommendations  of  the  Legislative  Council  and  the 
Revision  Commission  subcommittee  was  placed  on  the  1950 
ballot.  ■'■-'■"   It  was  defeated  71,648  to  81,135  at  the  same 
time  voters  were  approving  increased  debt  limits  for  cities 
and  school  districts. 


Comjnon  Problems  Vlith   Debt  Limitations 


The  two  problems  just  discussed — the  $10,000  county  debt 
limitation  without  a  vote  and  the  question  of  terminology — 
are  to  some  degree  unique  to  the  Montana  Constitution.   But 
the  major  problems  with  the  Montana  provisions  are  shared 
with  most  other  states  in  the  nation. 

As  noted  previously,  about  two-thirds  of  the  states,  in- 
cluding Montana,  constitutionally  limit  local  debt  by  ex- 
pressing the  maximum  allowable  amount  as  a  percentage  of 
the  local  government's  property  base.   But  critics  question 
if  property  value  is  a  legitimate  measure  of  a  locality's 
ability  to  safely  go  in  debt.   The  Advisorv  Commission  on 
Intergovernmental  Relations  has  recommended  repeal  of  con- 
stitutional and  statutory  provisions  v/hich  base  local  debt 
limits  on  property.  H2   -phe  Commission  states: 

[T]o  the  extent  that  a  particular  government 
also  has  other  kinds  of  revenue  v;hich  are 
not  entirely  subject  to  some  sort  of  ear- 
marking or  "fixed  charge"  commitment,  its 
debt  carrying  capacity  is  inadequately 
measured  by  reference  to  its  property  tax 
resources  .^-^ 
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The  use  of  the  assessed  value  of  property  as  a  base  for 
determining  debt  limits  also  is  criticized  because  of  the 
extent  to  which  assessment  procedures  and  percentages  vary 
from  state  to  state  and  within  states.   Use  of  assessed 
valuation  figures,  such  as  is  done  in  Montana  and  most 
other  states,  may  lead  to  debt  limits  that  are  "imprecise 
and  potentially  discriminatory,"  according  to  the  ACIR.  •^'* 
To  mitigate  this  factor,  some  states  are  basing  their 
debt  limits  on  marke^^^r  "cash"  value  of  property,  rather 
than  assessed  value. 


j:i5 


Another  criticism  of  the  common  constitutional  provisions 
regulating  local  government  debt  is  that  they  do  nothing 
to  control  the  real  problem--overlapping  debt.   Under 
Montana's  constitutional  provision,  for  example,  the 
limitations  apply  to  individual  governmental  units;  each 
county,  city  and  school  district  can  go  in  debt  up  to  the 
full  amount,  without  regard  to  what  other  units  using  the 
same  property  base  have  done.   For  example,  consider  city 
"A"  located  within  school  district  "B,"  which,  in  turn, 
is  within  county  "C."   Each  of  the  three  units  could  be 
in  debt  up  to  the  full  constitutional  allov;ance,  creating 
a  sizeable  burden  on  local  taxpayers.   Or,  on  the  other 
hand,  the  city  could  be  up  to  its  constitutional  debt 
limit  and  unable  to  meet  additional  legitimate  needs,  even 
though  the  county  and  school  district  were  debt  free  and 
the  total  debt  load  on  the  property  base  was  not  unreasonable 
The  answer  in  both  instances  often  has  been  to  create  still 
another  unit  of  government — a  special  district,  perhaps-- 
with  indebtedness  limitations  of  its  own.   The  ACIR  has 
noted: 

These  circximstances  put  a  premium  on  local 
government  fragmentation,  by  providing  an 
incentive  for  the  establishment  of  new 
special  districts  with  their  own  separate 
debt  ceilings  (or,  depending  upon  legal 
provisions  and  their  interpretations,  none 
at  all) ,  and  by  handicapping  any  effort  to 
achieve  a  simpler  local  government  structure 
through  consolidation  of  diverse  existing 
units  .  .  .  .1^6 

A  possible  solution  to  the  problem  is  to  impose  an  overall 
debt  limitation--one  which  would  place  a  ceiling  on  the 
combined  debts  of  the  local  government  units  within  an 
area.   The  South  Carolina  Constitution  [Art.  X,  Sec.  5]  sets 
such  an  aggregate  limit  in  addition  to  limits  for  specific 
types  of  local  government  units.   Such  a  provision  could  be 
criticized,  however,  on  the  grounds  that  it  simply  adds 
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another  level  of  inflexibility  to  the  constitution. 

Another  criticism  of  constitutional  debt  limitations  such 
as  Montana's  is  that  they  do  not  regulate  all  forms  of 
indebtedness.   In  most  states,  the  restrictions  apply  only 
to  local  government  issuance  of  full  faith  and  credit  debt, 
rather  than  so-called  "non-guaranteed"  debt  such  as  revenue 
bonds  payable  solely  from  pledged  specific  sources. -^^^ 
This  distinction  has  been  adopted  by  the  Montana  Supreme 
Court,  which  has  ruled,  for  instance,  that  special  improve- 
ment district  bonds  are  not  a  general  obligation  of  a 
municipality,  and  therefore  are  not  part  of  its  indebted- 
ness.-^^^   The  court,  in  a  1970  case,  stated: 

There  is  a  long  history  in  Montana  of  the 
financing  of  various  projects  by  revenue 
bonds  as  distinguished  from,  general  obli- 
gation bonds  payable  out  of  ad  valorem 
propertv  tax  receipts.   These  have  uniformly 
been  held  not  to  create  a  debt  or  liability 
within  the  meaning  of  Article  XIII,  Sec.  5 
of  our  Cons  t  i  tut  ion. -^-^^ 

Nationally,  the  use  of  revenue  bonds  by  local  governments 
is  increasing  rapidly,  and  the  increase  has  been  attributed 
at  least  in  part  to  state-imposed  restrictions  on  other 
forms  of  debt. ^20  ^^   total,  the  Advisory  Commission  on 
Intergovernmental  Relations  estimates  that  at  least  a  third 
of  all  outstanding  bonded  debt  of  local  government  is  out- 
side the  scope  of  state-imposed  debt  limits,  and  that  more 
than  one-fourth  of  all  local  debt  for  general  government 
purposes  is  outside  those  limits. -^^^ 

The  increased  use  of  revenue  bonding  and  other  nonguaranteed 
financing  alarms  some  observers  because  of  evidence  that 
the  interest  costs  for  nonguaranteed  issues  are  significantly 
higher.  ^^'^   In  fact,  several  states  have  taken  action  con- 
stitutionally to  assure  full  faith  and  credit  backing  for 
certain  revenue  bonds  in  order  to  obtain  lower  interest 
rates . ^^3 

Should  revenue  bonds  be  considered  part  of  local  govern- 
ment's indebtedness?  A  Pennsylvania  study  reports  that 
advocates  of  constitutional  limitation  on  municipal  debt 
generally  agree  that  such  limitation  should  not  apply  to 
bonds  issued  to  finance  self-supporting  projects  because 
the  debt  will  be  paid  from  the  facility's  earnings,  rather 
than  from  the  government's  general  revenues. ^^^ 
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If  the  present  form  of  constitutional  debt  limitations  is 
to  be  retained  in  Montana,  perhaps  the  most  difficult 
problem  will  be  determining  the  form  and  level  of  those 
limits.   Because  of  differences  in  the  levels  of  assessed 
valuation  from  state  to  state,  it  virtually  is  impossible  to 
compare  the  limits.   However,  the  Advisory  Commission  on 
Intergovernmental  Relations  has  found  that  those  constitu- 
tional provisions,  such  as  Montana's,  that  impose  a  uniform 
limit  on  all  government  units  can  be  particularly  dis- 
criminatory : 

Such  uniformity  is  likely  to  discriminate 
against  the  most  populous  local  govern- 
ments of  various  types,  or  against  those 
operating  in  major  urbanized  areas,  since 
a  metropolitan  community  requires  more 
varied  and  intensive  public  services  than 
smaller  cities  and  towns,  and  a  relatively 
greater  investment  in  local  government 
facilities .^^ 

Is  the  5  percent  level  limitation  causing  problems  for 
Montana  counties  and  municipalities?   Certainly  it  has 
caused  occasional  problems  in  the  past,  as  is  illustrated 
by  the  number  of  court  decisions  and  Attorney  General 
opinions  on  the  matter.   On  the  other  hand,  the  wide- 
spread use  of  revenue  bonds  and  formation  of  special 
districts  have  given  local  governmental  units  ways  to 
avoid  the  debt  limitations.   For  example,  in  1967,  $28.2 
million  of  the  $47  million  in  long-term  municipal  debt  in 
Montana  was  in  nonguaranteed  form  and  presumably  not 
covered  by  the  constitutional  limitation. ^26   Special 
districts,  again  outside  the  debt  limitations,  had  out- 
standing debt  in  1967  of  $26.4  million. ^27 

A  comparison  of  actual  county  debt  with  the  constitutional 
limitation  shows  that  as  of  1967  no  county  was  close  to  the 
limit  (see  Table  18).   Similar  figures  for  the  state's  larger 
cities  indicate  the  debt  limit  may  be  creating  a  more  immediate 
problem  for  some  of  them  (see  Table  19) .   Comparable  calcu- 
lations were  not  available  for  smaller  municipalities,  but 
clearly  the  5  percent  debt  limitation  means  for  some  of  them 
that  virtually  no  project  can  be  financed  by  general  obliga- 
tion bonds.   For  example,  a  town  with  an  assessed  valuation 
of  $500,000  would  have  a  general  bonding  authorization  of 
only  $25,000. 
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TABLE  18 

CONSTITUTIONAL  DEBT  LIMITATION  AND  ACTUAL  DEBT  FOR 
MONTANA  COUNTIES,  1966-67 


Constitutional 

Assessed 

Debt 

Actual 

Value 

Limit 

Debt 

Beaverhead 

$  41 

302 

948 

$   2 

,065,147.40 

$ 

Big  Horn 

44 

,563 

020 

2 

,228,151.00 

Blaine 

32 

,406 

710 

1 

,620,335.50 

Broadwater 

16 

,379 

159 

818,957.95 

85,000 

Carbon 

43 

,152 

958 

2 

,157,647.90 

Carter 

15 

762 

668 

788,133.40 

196,000 

Cascade 

263 

045, 

961 

13 

,152,298.05 

644,000 

Chouteau 

66 

193 

531 

3 

,309,676.55 

Custer 

44 

438 

964 

2 

,221,948.20 

92,000 

Daniels 

20 

,606 

189 

1 

,030,309.45 

3,000 

Dawson 

51 

552 

777 

2 

,577,638.85 

370,000 

Deer  Lodge 

49, 

171, 

879 

2 

,458,593.95 

Fallon 

35 

107 

109 

1 

,755,355.45 

Fergus 

65 

897 

131 

3 

,294,856.55 

12,000 

Flathead 

139 

300 

096 

6 

,965,004.80 

88,000 

Gallatin 

91 

,211 

285 

4 

,560,564.25 

415,000 

Garfield 

16 

711 

397 

835,569.85 

13,000 

Glacier 

48 

105 

810 

2 

,405,290.50 

Golden  Valley 

9 

,488 

223 

474,411.15 

Granite 

17 

296 

482 

864,824.10 

19,000 

Hill 

72 

,682 

098 

3 

,634,104.90 

Jefferson 

20 

,393 

,952 

1 

,019,697.60 

2,000 

Judith  Basin 

27 

020 

180 

1 

,351,009.00 

Lake 

54 

,346 

,305 

2 

,717,315.25 

Lewis  and  Clark 

112 

,614 

,620 

5 

,630,731.00 

651,000 

Liberty 

26 

,235 

,084 

1 

,311,754.20 

263,000 

Lincoln 

50 

,781 

,805 

2 

,539,090.25 

48,000 

Madison 

25 

,923 

,161 

1 

,296,158.05 

135,000 

McCone 

23 

,328 

,559 

1 

,166,427.95 

42,000 

Meagher 

15 

rl47 

,689 

757,384.45 

43,000 

Mineral 

11 

,217 

,426 

560,871.30 

Missoula 

169 

,365 

479 

8 

,468,273.95 

1,183,000 

Musselshell 

20 

,257 

,290 

1 

,012,864.50 

Park 

44 

,521 

,157 

2 

,226,057.85 

Petroleum 

6 

,112 

,543 

305,627.15 

Phillips 

34 

,845 

,581 

1 

,742,279.05 

Pondera 

47 

,281 

,157 

2 

,364,057.85 

160,000 

Powder  River 

16 

,102 

,371 

805,118.55 

2,000 

Powell 

27 

,379 

,644 

1 

,368,982.20 

240,000 

Prairie 

14 

,341 

,960 

717,098.00 

Ravalli 

38 

,167 

,670 

1 

,908,383.50 

Richland 

45 

,974 

,724 

2 

,298,736.20 

Roosevelt 

47 

,899 

,286 

2 

,394,964.30 

23,000 

Rosebud 

32 

,729 

,802 

1 

,636,490.10 

37,000 

(Continued) 
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TABLE  18 
(Continued) 


Constitutional 

Assessed 

Debt 

Actual 

Value 

Limit 

Debt 

Sanders 

$  45,238,740 

$  2,261,937.00 

$ 

52,000 

Sheridan 

37,022,159 

1,851,107.95 

5,000 

Silver  Bow 

138,540,940 

6,927,047.00 

2 

,401,000 

Stillwater 

28,083,929 

1,404,196.45 

1,000 

Sweet  Grass 

19,385,255 

969,262.75 

170,000 

Teton 

45,703,635 

2,285,181.75 

135,000 

Toole 

49,800,479 

2,490,023.95 

88,000 

Treasure 

8,328,363 

416,418.15 

Valley 

59,928,227 

2,996,411.35 

Wheatland 

14,686,191 

734,309.50 

(NA) 

Wibaux 

16,396,047 

819,802.35 

275,000 

Yellowstone 

330,712,824 

16,535,641.20 

1 

,968,000 

TOTAL 

$2,890,190,629 

$144,509,531.45 

$9 

,861,000 

Sources:   U.S.  Department  of  Commerce,  Bureau  of  the  Census, 
1967  Census  of  Governments — Montana,  Vol.  7,  State  Reports 
No.  26  (Washington:  U.S.  Government  Printing  Office,  1970) , 
pp.  47-49,  and  Montana,  Twenty-Third  Biennial  Report  of  the 
Montana  State  Board  of  Equalization  (Helena,  1968),  p.  103. 
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TABLE  19 

CONSTITUTIONAL  DEBT  LIMITATIONS  AND  ACTUAL  DEBT  FOR 
LARGEST  MONTANA  MUNICIPALITIES,  1966-67 

Basic  Full  Faith  and 

City          Assessed  Value   Debt  Limit-'-  Credit  Debt^ 

Anaconda      $  18,967,123      $   948,356.15  $    

Billings       190,312,069       9,515,603.45  829,000 

Bozeman        36,109,442      1,805,472.10  (See  Note  3) 

Butte           64,417,520       3,220,876.00  265,000 

Great  Falls    170,017,778       8,500,888.90  2,246,000 

Havre           25,534,735       1,276,736.75  341,000 

Helena          64,800,830       3,240,041.50  2,553,000 

Kalispell       33,961,670       1,698,083.50  60,000 

Missoula        82,586,498       4,129,324.90  1,935,000 


1.  The  basic  debt  limit  was  figured  as  5  percent  of  the 
assessed  valuation  and  does  not  take  into  consideration 
the  extra  indebtedness  a  municipality  may  incur  for  water 
and  sewer  purposes  under  Article  XIII,  Section  6.   By  law, 
this  extra  indebtedness  is  limited  to  an  additional 

10  percent  of  the  assessed  valuation.   (See  Revised  Codes 
of  Montana,  1947,  Sec.  11-2303.) 

2.  Full  faith  and  credit  debt  figures  may  include  general 
obligation  bonding  for  sewer  and  water  facilities.   Such 
bonding  may  be  in  addition  to  the  5  percent  indebtedness 
limitation  stated  in  Article  XIII,  Section  6. 

3.  The  Census  of  Governments  data  listed  full  faith  and 
credit  debt  for  Bozeman  at  $3,209,000  for  1967.   That 
would  have  placed  the  city  over  the  constitutional  debt 
limit.   However,  Bozeman  City  Manager  Harold  Fryslie 
states  that  full  faith  and  credit  debt  in  Bozeman  in  1967 
amounted  to  only  approximately  $400,000 — well  within  the 
constitutional  limitation--and  the  remaining  debt  was  in 
revenue  bonds.   (Conversation  with  Harold  Fryslie,  city 
manager  of  Bozeman,  Montana,  October  12,  1971).   The 
difference  apparently  results  in  varying  ways  of  defining 
full  faith  and  credit  debt. 


Source:   U.S.  Department  of  Commerce,  Bureau  of  the  Census, 
1967  Census  of  Governments--Montana ,  Vol.  7,  State  Reports 
No.  26  (Washington:  U.S.  Government  Printing  Office,  1970), 
p.  50,  and  information  from  city  and  county  officials. 
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What  Should  the  Constitution  Say? 

There  appears  to  be  general  agreement  that  serious  defects 
plague  the  type  of  limitations  on  local  debt  included  in 
the  constitutions  of  Montana  and  many  other  states.   The 
Advisory  Commission  on  Intergovernmental  Relations  found: 

[T]he  present  maze  of  constitutional  and  sta- 
tutory restrictions  upon  local  government 
borrowing  constitutes  a  serious  impediment  to 
effective  local  self-government  in  the  United 
States.   These  restrictions  handicap  self- 
reliance  of  local  communities  and  governments, 
and  impel  them  toward  increased  financial 
dependence  on  State  and  Federal  Government 
resources.   In  many  States,  present  provisions 
have  contributed  to  complexity  and  deviousness 
in  local  debt  onerations .   The  Commission 
believes  that  State  action  to  remedy  this 
situation  is  necessary  and  urgent,  and  should 
be  designed  to  relate  any  State  regulation  of 
local  debt  more  realistically  to  the  ability 
of  local  governments  to  service  such  debt.-*-^" 

More  specifically,  the  ACIR  recommends  repeal  of  constitu- 
tional and  statutory  provisions  that  limit  local  govern- 
ment debt  by  reference  to  the  local  property  tax  base.^^^ 
And  noting  that  nearly  a  third  of  all  state  constitutions 
entirely  or  substantially  omit  provisions  regarding  debt 
and  borrowing  power  of  local  governments,  the  ACIR  states: 

No  evidence  has  been  found  that  this  lack  of 
constitutional  specification  has  been  accom- 
panied by  difficulties  or  abuses  that  might 
have  been  avoided  by  more  detailed  provisions 
in  the  constitutions  of  the  States  concerned .  ^-^^ 

The  ACIR  further  recommends  that  authority  to  issue  bonds  be 
legally  vested  in  local  governments,  subject  to  a  permissive 
referendum  only  on  petition.   Mandatory  referendum  require- 
ments, it  states,  should  be  eliminated  not  only  because  of 
their  "widely  undesirable  effects  on  local  debt  practices" 
but  also  "because  they  contradict  sound  principles  of  repre- 
sentative local  government." 

In  lieu  of  constitutional  debt  limitations,  the  ACIR 
recommends  that  states  consider  regulating  long-term 
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borrowing  statutorily  by  reference  to  "the  net  interest  cost 
of  prospective  bond  issues  in  relation  to  the  currently  pre- 
vailing interest  rate  on  high  quality  municipal  securities."^ 
For  example,  a  state  law  might  provide  that  no  local  govern- 
ment may  issue  bonds  at  a  net  interest  cost  of  more  than  1.4 
times  the  current  yield  rate  of  the  highest  grade  municipal 
securities;  if  the  yield  rate  for  such  securities  is  3  percent, 
the  best  bid  at  the  bond  sale  would  have  to  be  4.2  percent  or 
less.^^-^   The  ACIR  also  recommends  that  states  make  technical 
and  advisory  assistance  available  to  local  governments  on 
debt  matters,  but  cautions  against  too  much  state  control 
and  detailed  supervision.  •'■-^^ 

The  National  Municipal  League  also  would  remove  local  debt 
restrictions  from  state  constitutions.   The  League's  Model 
State  Constitution  does  not  mention  local  debt  but  provides , 
under  the  shared  powers  doctrine,  that  the  state  may  limit 
by  general  law  the  powers  of  local  government  units.  ^-^^ 
Thus,  the  legislature  would  be  able  to  limit  local  govern- 
ment debt  by  general  law.   Such  apparently  also  is  the  case  in 
a  third  of  the  fifty  states  that  do  not  constitutionally 
set  debt  limits. 

The  taxation  and  finance  subcommittee  of  the  Montana  Constitu- 
tion Revision  Commission  was  critical  of  basing  the  debt  limits 
on  assessed  valuation  of  property,  and  as  a  minimum,  recommended 
that  the  Montana  Constitution  be  revised  to  allow  the  legis- 
lature to  set  the  limit  of  coiinty  and  municipal  debt.      The 
Montana  Legislative  Council  took  a  somewhat  different  approach, 
suggesting  that  consideration  might  be  given  to  allowing  the 
legislature,  by  an  act  approved  at  two  successive  sessions, 
to  increase  the  constitutional  debt  limitation  for  municipalities 
and  school  districts  .  ^-^^ 

Although  it  may  be  true  that  "nearly  all  of  the  critics 
agree"  that  local  debt  limits  "should  not  be  written  into 
state  constitutions ,  "-^^^  many  states  continue  to  do  so. 
One  advocate  of  such  constitutional  debt  limits  is  C. 
Lowell  Harriss,  a  Columbia  University  economist.   Such 
constitutional  restrictions,  Harriss  believes  can  help 
protect  some  local  governments  from  unwise  actions  by 
others. 135   He  states: 

In  the  absence  of  constitutional  restrictions 
which  require  special  caution,  neither  economic 
nor  political  restraint  on  the  growth  of  local 
government  debt  will  be  as  effective  as  desirable 
over  the  long  run. 
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It  is  those  "long-run"  effects  of  local  debt  that  v/orry 
Harriss  the  most.   Government  borrowing  and  debt,  he  believes, 
have  a  "time  horizon"  that  require  constitutional  control: 

Future  taxpayers  cannot  be  assured  of  adequate 
representation  through  the  normal,  year-to- 
year,  processes  of  local  and  state  government 
elections  and  decision-making.   Our  procedures 
need  to  include  some  force  for  assuring  that 
the  longer  view  gets  attention,  taking  the 
fullest  account  we  can  of  both  benefits  and 
costs.  ■'■^^ 

Supporters  of  constitutional  debt  limitations  can  point  out 
that  some  studies  show  the  amount  of  guaranteed  municipal 
debt  per  capita  is  lower  in  those  states  with  constitutional 
debt  restrctions.   But  one  observer  suggests  that  may  be 
because  constitutional  limits  encourage  local  governments 
to  use  nonguaranteed  forms  of  debt,  which  are  not  subject 
to  the  constitutional  limits. 

But  if  constitutional  restraints  on  local  government  debt 
are  necessary,  on  what  should  they  be  based?  The  Advisory 
Commission  on  Intergovernmental  Relations  reported  in  1961: 

No  single  legal  formula  now  in  effect  appears 
to  provide  a  reasonable  and  equitable  measure 
of  the  "safe"  debt-carrying  capacity  of  indi- 
vidual local  governments .  ^^-^ 

Even  Harriss  acknowledges  that  the  constitutional  details 
on  local  debt  which  "will  serve  best  .  .  .  are  not  so 
clear"  and  that  experience  "does  not  indicate  clearly 
which  types  of  borrowing  limitations  will  best  serve  the 
public  over  the  long  run.  "•'•'*'*   The  Virginia  Commission  on 
Constitutional  Revision,  after  a  careful  study  of  local 
debt,  found  that  "the  assessed  value  of  local  real  estate, 
rather  than  some  other  base,  such  as  gross  or  net  revenues, 
continues  to  be  the  most  valid  indicator  of  local  wealth" 
and  recommended  that  it  continue  as  the  basis  for  the  debt 
limitation. 1^5   Several  recently  enacted  constitutions 
also  continue  using  property  value  as  the  basis  for  debt 
limitation;  the  Hawaii  Constitution  [Art.  VI,  Sec.  3]  is 
an  example. 

On  the  other  hand,  several  new  state  constitutions  adopt 
new  bases  for  local  debt  limitations.   The  Pennsylvania 
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Constitution  [Art.  IX,  Sec.  10]  directs  the  legislature 
to  use  a  percentage  of  the  local  government  unit's  total 
revenue  as  a  base  for  the  limit  on  indebtedness.   The 
Pennsylvania  document  further  provides  that  debt  for  self- 
liquidating  projects  and  debt  specifically  approved  by 
public  vote  shall  not  be  included  within  the  limitation. 
The  new  Illinois  Constitution  [Art.  VII,  Sees.  6  and  8] 
denies  local  units  the  power  to  incur  debt  payable  from 
property  tax  receipts  maturing  more  than  forty  years  from 
the  time  the  debt  is  incurred. 

The  Alaska  Constitution  [Art.  IX,  Sec.  9]  avoids  the 
question  of  determining  a  proper  basis  for  local  debt  by 
stating  that  local  units  may  contract  only  that  debt  that 
is  for  capital  improvements  and  is  authorized  both  by  the 
local  governing  body  and  a  majority  vote  of  the  local 
residents . 


I 
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CHAPTER  X 


MISCELLANEOUS  PROVISIONS 


INTRODUCTION 

The  number  of  local  government  topics  that  could  be  covered 
in  a  state  constitution  is  limitless;  provisions  vary  from 
state  to  state  depending  on  the  unique  history  and  tradition 
of  the  area.   Several  matters,  however,  are  of  enough  general 
importance  or  interest,  either  nationally  or  statewide,  to 
require  mention.   Among  those  issues  are  a  state  office  of 
local  government  affairs,  apportionment  of  local  legislative 
bodies,  county  seats,  salary  limitations  and  terminology. 

STATE  OFFICE  OF  LOCAL  GOVERNMENT  AFFAIRS 

A  relatively  recent  trend  across  the  nation  has  been  estab- 
lishment of  state-level  offices  to  deal  with  local  government 
affairs.   A  1969  study  reported  that  twenty-five  states  had 
established  such  departments--six  of  them  in  1969  alone. -^ 

In  the  past,  Montana  has  had  no  distinct  state-level  office 
of  local  affairs;  rather,  nearly  every  state  department  or 
agency  conducted  business  with  local  governments  on  an  indi- 
vidual basis  with  no  central  coordinating  point  in  Helena. 
A  first  step  was  taken  toward  a  state  office  of  local  affairs 
in  1967  when  the  legislature  reorganized  the  Department  of 
Planning  and  Economic  Development  and  gave  it  the  following 
community  development  responsibilities: 

1.  Co-operate  with  and  provide  technical  assistance 
to  county,  municipal,  state  and  regional  planning 
commissions,  zoning  commissions,  parks  or  recreation 
boards,  community  development  groups,  community 
action  agencies,  and  similar  agencies  created  for 
the  purposes  of  aiding  and  encouraging  orderly 
productive  and  co-ordinated  development  of  the 
communities  of  the  state. 

2.  Assist  the  governor  in  co-ordinating  the  activities 
of  state  agencies  which  have  an  impact  on  solution 
of  community  development  problems  and  implementa- 
tion of  community  plans. 

3.  Serve  as  a  clearinghouse  for  information,  data   and 
other  materials  which  may  be  helpful  or  necessary  to 
local  governments  to  discharge  their  responsibilities 
and  provide  information  on  available  federal,  state 
financial  and  technical  assistance. 
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4.   Carry  out  continuing  studies  and  analyses  of  the 
problems  faced  by  communities  within  the  state  and 
develop  such  recommendations  for  administrative  or 
legislative  action  as  may  appear  necessary.   In 
carrying  out  such  studies  and  analyses,  the  depart- 
ment shall  pay  particular  attention  to  the  problems 
of  metropolitan,  suburban,  and  other  areas  in  which 
economic  and  population  factors  are  rapidly  changing. 2 

Accomplishments  of  the  department  in  the  1969-70  fiscal  year 
included  preparation  of  the  uniform  plan  of  multi-county 
districts  mentioned  previously;  extensive  assistance  in  local 
planning  projects,  including  assistance  in  developing  a  new 
planning  law  for  the  state;  studies  of  housing  and  statewide 
sewer  and  water  needs,  and  preparation  of  various  applications 
for  federal  grants  to  aid  local  communities.-^ 

In  1971,  the  legislature  took  what  may  be  the  final  and  complete 
step  toward  a  state-level  local  affairs  agency  by  forming  a 
new  Department  of  Intergovernmental  Relations  as  part  of  the 
"Executive  Reorganization  Act  of  1971."    In  addition  to  the 
planning  and  economic  development  department,  the  new  agency 
will  include  all  or  part  of  the  functions  previously  performed 
by  the  Montana  Traffic  Safety  Board,  State  Office  of  Economic 
Opportunity,  State  Aeronautics  Commission  and  State  Office  of 
Coordinator  of  Indian  Affairs.   In  addition,  those  functions  of 
the  state  examiner  such  as  local  bonding  and  examining  of 
financial  records  were  transferred  to  the  new  department.-" 

When  fully  operational,  the  new  department  probably  will  offer 
many  of  the  same  services  as  those  performed  by  separate  state- 
level  offices  of  local  government  in  other  states.   A  Council 
of  State  Governments  study  has  categorized  the  functions  and 
responsibilities  of  the  various  local  government  offices  in 
other  states  as  follows: 

Functions:   fiscal  advice,  municipal  management,  economic 
development,  engineering  (public  works) ,  legal  advice 
on  intergovernmental  matters,  personnel  training,  inter- 
local cooperation,  assessments,  programs  and  legislation 
recommendations,  state  coordinating,  research  and  informa- 
tion, dealing  with  boundary  disputes,  financial  assistance 
and  local  financial  supervision. 

Program  Responsibilities:   statewide  planning,  regional 
zoning,  local  planning,  urban  renewal,  poverty,  housing, 
health,  area  redevelopment,  environmental  control,  manpower, 
law  enforcement,  highway  safety,  technical  assistance  and 
community  development  training." 

Of  the  twenty-five  distinct  state-level  offices  of  local 
government  affairs  in  1969,  most  were  either  departments 
within  the  executive  branch  or  were  located  within  the 
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governors'  offices.  The  size  of  the  staffs  varied' in  1969 
from  400  persons  in  the  New  Jersey  Department  of  Community 
Affairs  to  three  or  four  in  the  Iowa  Division  of  Municipal 
Affairs. 

There  appears  to  be  a  consensus  that  states  should  have 
local  affairs  agencies. ^  Advantages  cited  are  that  such 
agencies  can  effectively  coordinate  state-local  relations, 
serve  as  information  clearinghouses  for  local  governments 
and,  perhaps  most  significantly,  point  up  the  vital  im- 
portance of  local  government.   The  role  and  success  of 
such  state-level  departments  obviously  will  vary  greatly 
from  state  to  state,  however.^ 

A  committee  of  the  Council  of  State  Governments  has  rec- 
ommended that  states  establish  offices  for  local  affairs 
responsible  to  the  various  governors  .-^^   The  Advisory 
Commission  on  Intergovernmental  Relations  also  recommends 
creation  of  a  "state  department  of  community  affairs," 
stating  that  the  creation  of  such  a  department 

presents  an  opportunity  to  bring  together  present 
and  new  state  functions  which  have  as  their  prin- 
cipal objective  the  development  and  expansion  of 
state  efforts  to  aid  communities  in  meeting  the 
problems  of  urbanization.   Such  an  action  is  likely 
to  improve  the  effectiveness  of  state  programs  if 
only  because  it  gives  the  communities  of  the 
state  a  direct  spokesman  in  the  executive  branch 
and  because  it  provides  a  focus  for  policy  develop- 
ment and  execution  at  the  state  level.   It  also 
gives  the  governor  an  opportunity  to  make  arrange- 
ments for  coordinating  federal  and  state  progress 
and  to  continuously  study  and  evaluate  the  needs 
of  communities  within  the  state. ^^ 

Significantly,  the  ACIR  presents  a  suggested  law--rather  than 
a  constitutional  amendment--to  implement  its  recommendation. 
In  fact,  nearly  all  the  local  affairs  offices  now  in  operation 
were  established  either  by  executive  order  from  the  governor 
or  by  legislative  enactment. ^^   The  Alaska  Office,  however, 
has  its  roots  in  the  following  constitutional  provision: 

An  agency  shall  be  established  by  law  in  the 
executive  branch  of  the  state  government  to 
advise  and  assist  local  governments.   It  shall 
review  their  activities,  collect  and  publish 
local  government  information,  and  perform 
other  duties  prescribed  by  law.  [Alaska  Const. 
Art.  X,  Sec.  14] . 
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At  least  one  other  state — Virginia--recently  contem- 
plated constitutional  formation  of  a  Commission  on  Local 
Government  "with  appropriate  powers  and  duties  to  encour- 
age and  promote  the  development  of  governmental  subdivi- 
sions .  .  .  ."■'■^   The  Virginia  Commission  on  Constitutional 
Revision  suggested  that  a  constitutional  provision  be 
included  directing  the  legislature  to  create  such  an 
agency,  and  emphasized  that  the  job  of  such  an  agency 
would  be  to  aid  rural,  as  well  as  urban,  areas. -^^   The 
new  Virginia  Constitution,  however,  does  not  include  the 
recomittended  provision. 

Should  a  constitution  either  create  or  direct  the  creation 
of  a  state-level  local  government  agency?   Those  who  favor 
such  constitutional  language  could  argue  that  local  govern- 
ments have  been  too  long  neglected  by  state  government  and 
that  a  constitutional  provision  would  give  them  the  proper 
status  and  attention.   The  present  Montana  Constitution, 
they  might  point  out,  creates  or  directs  the  creation  of 
numerous  state  boards  and  departments;  why  should  not  a 
department  of  local  government  take  its  rightful  place 
among  the  others? 

On  the  other  hand,  opponents  of  such  a  constitutional  pro- 
vision might  argue  that  the  trend  is  away  from  all  such 
constitutionally  mandated  departments  and  that  such  a  pro- 
vision, by  being  frozen  into  the  constitution,  could  inter- 
fere with  unique  methods  of  state-local  relations  that  might 
develop  in  the  future.   In  addition,  they  could  argue  that 
the  success  of  such  a  state-level  department  depends,  not 
on  its  constitutional  status,  but  on  the  duties  and  finan- 
cial support  it  is  given  by  the  legislature;  since  that  is 
true,  why  not  leave  the  entire  question  of  creation  of  such 
an  agency  up  to  the  legislature? 

Somewhat  of  a  middle  approach  is  taken  by  Edward  M.  Kresky, 
writing  in  Salient  Issues  of  Constitutional  Revision; 

Certainly  a  state  constitution  should  not  categor- 
ically specify  a  state  office  for  local  government 
as  a  separate  entity  in  the  administrative  structure 
of  the  state  government.   Yet  many  states  could 
probably  benefit  from  a  constitutional  provision 
calling  for  an  administrative  agency  without  speci- 
fying its  exact  status  or  title.   Such  a  provision 
would  serve  an  educational  purpose  by  reminding 
the  state  of  its  ever-present  responsibility  for 
stimulating  home  rule  through  a  sympathetic  pro- 
gram of  state  guidance  and  information.   Such  an 
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In  the  Sailors  case,  the  court  stated  that  the  "one  man,  one 
vote"  mandate  applied  only  to  local  governing  bodies  that 
were  elected  and  not  to  those  that  were  appointed.   In  the 
same  case,  there  also  was  some  indication  that  the  "one  man, 
one  vote"  principle  might  not  apply  to  local  governing  bodies 
with  administrative,  rather  than  legislative,  duties. ^^ 

However,  in  the  subsequent  Hadley  case,  the  court  refused  to 
distinguish  between  elections  for  local  legislative  officials 
and  those  for  administrative  officers  in  applying  the  "one 
man,  one  vote"  rule,  saying  that  such  a  distinction  would 
be  "unmanageable"  because  governmental  activities  cannot  be 
easily  divided  along  administrative-legislative  lines. 24 
Rather,  the  court  held,  "one  man,  one  vote"  would,  as  a 
general  rule,  apply  to  any  elected  body  performing  "govern- 
mental functions." 

The  court,  in  probably  the  broadest  statement  it  has  made 
concerning  the  applicability  of  "one  man,  one  vote"  to  local 
governments,  stated: 

We  therefore  hold  today  that  as  a  general  rule, 
whenever  a  state  or  local  government  decides  to 
select  persons  by  popular  election  to  perform 
governmental  functions,  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment  requires  that 
each  qualified  voter  must  be  given  an  equal 
opportunity  to  participate  in  that  election,  and 
when  members  of  an  elected  body  are  chosen  from 
separate  districts,  each  district  must  be  estab- 
lished on  a  basis  that  will  insure,  as  far  as  is 
practicable,  that  equal  numbers  of  voters  can 
vote  for  proportionally  equal  numbers  of  officials. ^^ 

Three  specific  aspects  of  the  court  decisions  on  local 
reapportionment  deserve  special  notice  here: 

1.   In  the  Dusch  case,  the  court,  in  effect,  upheld  the 
use  of  residency  districts  with  unequal  population  as  long 
as  the  candidates  from  those  districts  are  elected  at  large. 
The  case  involved  an  eleven  member  council,  all  of  whom 
were  elected  at  large  but  seven  of  whom  had  to  reside 
within  specific  districts  with  widely  varying  populations. 
The  court  stated: 

The  Seven-Four  Plan  makes  no  distinction 
on  the  basis  of  race,  creed,  or  economic 
status  or  location.   Each  of  the  11  council- 
men  is  elected  by  a  vote  of  all  the  electors 


I 
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in  the  city.   The  fact  that  each  of  the 
seven  councilmen  must  be  a  resident  of 
the  borough  from  which  he  is  elected 
is  not  fatal. 26 

In  other  words ,  requirements  that  elected  officials  must 
reside  in  various  districts  of  unequal  population  appear 
acceptable  as  long  as  the  officials  are  elected  at  large 
and  the  districts  are  not  designed  to  be  discriminatory. 

2.  In  each  of  the  four  major  cases  cited,  the  court 
has  referred  at  least  indirectly  to  the  importance  of 
innovation  in  local  government.   In  the  Sailors  decision, 
for  example,  the  justices  said: 

Viable  local  government  may  need  many 
innovations,  numerous  combinations  of  old 
and  new  devices,  great  flexibility  in 
municipal  arrangements  to  meet  changing 
urban  conditions.   We  see  nothing  in  the 
Constitution  to  prevent  experimentation. 27 

Similarly,  in  the  Avery  opinion,  the  court  said  its  previous 
decisions  "demonstrate  that  the  Constitution  and  this 
Court  are  not  roadblocks  in  the  path  of  innovation,  ex- 
periment, and  development  among  units  of  local  government. " 2° 
Whether  this  means  that  the  court  will  take  a  flexible 
stance  toward  local  government  reapportionment  is  yet  to 
be  seen. 

3.  The  application  of  "one  man,  one  vote"  to  elected 
bodies  having  "governmental  functions"  rather  than  just  to 
those  with  "legislative  functions"  broadens  the  impact 
considerably.   The  Hadley  decision  apparently  extends 
"one  man,  one  vote"  to  local  administrative  units  such  as 
school  boards,  regulatory  agencies  and  special  authorities 
in  which  members  are  elected  from  districts. 29   Covered 

by  earlier  decisions  were  the  major  local  government 
bodies  such  as  boards  of  county  commissioners  and  city 
councils . 


The  Hadley  decision, however ,  suggests  that  "one  man,  one 
vote"  might  not  apply  to  the  election  of  "certain  func- 
tionaries" whose  duties  are  "far  removed  from  normal  govern- 
mental activities"  and  "disproportionately  affect  different 
groups.  "-^^   One  observer  has  suggested  that  a  soil  conser- 
vation district  in  which  board  members  are  elected  by 
only  those  directly  affected  might  be  an  example  of  the 
exception. ^^ 
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Municipal  Reapportionment  in  Montana 

The  apportionment  of  municipal  governing  bodies  is  not  men- 
tioned in  state  statutes.   City  commissioners  under  the  com- 
mission, commission-manager  and  consolidated  city-county 
forms  of  government  are  elected  at  large,  so  the  problem  of 
equal  population  districts  does  not  arise. -^^ 

However,  apportionment  is  a  matter  of  concern  for  the  mu- 
nicipalities operating  under  the  mayor-council  form  of 
government  because  all  but  the  smallest  of  them  must  be 
divided  into  wards  from  which  aldermen  are  elected. -^^ 
Such  wards  clearly  must  meet  the  "one  man,  one  vote" 
qualifications  outlined  by  the  Supreme  Court;  in  fact,  in 
1965,  a  federal  court  ordered  the  reapportionment  of  the 
wards  of  the  City  of  Butte  because  they  failed  to  meet 
provisions  of  the  equal  protection  clause  of  the  Fourteenth 
Amendment  and  of  Montana  law. 34 

One  state  law  does  mention  the  apportionment  issue,  but  on 
its  surface  appears  to  apply  only  to  the  original  division 
of  the  municipality  into  wards,  not  subsequent  reapportion- 
ment.  The  law  states: 

The  first  city  or  town  council  elected  under  the 
provisions  of  this  title  must  divide  the  city  or 
town  into  wards  for  election  and  other  purposes , 
having  regard  to  population  so  as  to  make  them 
as  nearly  equal  as  possible. 

The  lack  of  a  clear  legislative  mandate  to  city  councils 
to  keep  the  wards  equal  in  population  in  no  way  lessens 
their  court- imposed  responsibility  to  do  so,  however. 


Reapportionment  of  County  Commissions 


The  provision  for  the  division  of  Montana  counties  into 
commissioner  districts  creates  questions  of  its  own.   In 
the  first  place,  the  provision  is  constitutional,  having 
been  added  by  amendment  in  1928.   Article  XVI,  Section  4, 
as  amended,  directs  county  commissioners,  "by  and  under  the 
direction"  of  the  district  court  judge  or  judges,  to  divide 
the  county  into   three  districts  "as  compact  and  equal  in 
population  and  area  as  possible."   The  Constitution  pro- 
vides that  one  of  the  three  commissioners  is  to  reside  in 
each  district,  although  all  three  are  selected  in  at-large 
county  balloting. 
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The  use  of  residency  districts  with  unequal  population  coupled 
with  at- large  voting  seems  to  have  been  sanctioned  by  the 
Supreme  Court  in  the  Pus ch  case  cited  above.   In  fact,  the 
Montana  provision  seems  to  go  beyond  the  court  requirement 
by  stating  that  each  residency  district  shall  be  "as  compact 
and  equal  in  population  and  area  as  possible."   However, 
that  language  could  cause  problems.   Certainly  it  would  be 
"possible,"  although  perhaps  not  "practicable,"  to  make  the 
districts  compact  and  equal  down  to  the  last  inch  of  area 
and  the  last  person  of  population.   One  also  could  question 
whether  the  requirement  that  the  districts  be  equal  in  area, 
as  well  as  population,  has  any  relevancy;  a  likely  result  of 
the  requirement  would  be  to  force  counties  with  large  urban 
areas  to  slice  the  urban  area  up  like  a  pie  to  meet  the 
equal  population  and  equal  area  mandate. 

The  1928  amendment  also  is  less  than  clear  in  its  provision 
for  reapportionment  of  the  districts.   It  provides: 

That  the  board  of  county  commissioners  by  and 
under  the  direction  of  the  district  court  judge 
or  judges  of  said  county,  for  the  purpose  of 
equalizing  in  population  and  area  such  commis- 
sioner districts,  may  change  the  boundaries  of 
any  or  all  of  the  commissioner  districts  in 
their  respective  county  ....   [Mont.  Const. 
P.rt.  :<VI,  Sec.  4]  . 

Several  points  are  worth  noting.   First  of  all,  the  provision 
states  that  the  reapportionment  action  comes  "by  .  .  .  the 
direction"  and  "under  the  direction"  of  the  district  court. 
Does  that  mean  commissioners  may  not  change  the  districts 
on  their  own  initiative? 

Second,  the  provision  states  the  commissioners  "may"  change 
the  boundaries,  not  that  they  "shall."   There  is  no  pro- 
vision, either  constitutional  or  statutory,  that  directly 
requires  commissioners  to  adjust  the  boundaries. 

However,  it  should  again  be  noted  that  no  such  boundary 
changes  to  matcli  population  shifts  are  required  by  federal 
reapportionment  rulings  because  the  districts  are  for 
residency  only;  the  actual  election  of  commissioners  is 
on  an  at-large  basis  that  meets  present  "one-man,  one-vote" 
demands . 
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Apportionment  and  a  New  Constitution 

What  should  a  new  constitution  say  about  apportionment  of 
local  government  bodies?   Should  the  provision  for  residency 
districts  for  county  commissioners  be  retained  in  the  Consti- 
tution, or  should  it  be  left  to  statutes?   Should  the  Consti- 
tution direct  local  governing  bodies  to  reapportion  according 
to  population  on  a  regular  basis? 

The  residency  district  requirement  for  county  commissioners 
presumably  is  designed  to  insure  that  the  three  commissioners 
will  come  from  different  areas  in  the  county.   Many  would 
argue  that  at  the  least  much  of  the  detail  concerning  those 
districts  should  be  included  in  the  statutes  rather  than  the 
constitution;  some  would  contend  that  the  entire  subject 
should  be  statutory.   A  middle  approach  would  be  a  constitu- 
tional provision  directing  the  legislature  to  provide  for 
the  formation  of  commissioner  residency  districts  in  each 
county;  such  a  provision  also  could  contain  language  stating 
that  each  district  should  be  as  equal  in  population  and  area 
as  practicable,  if  that  is  desireable.   The  Montana  Legisla- 
tive Council  has  recommended  that  the  provisions  be  dropped 
from  the  Constitution  and  replaced  by  statute. -^^ 

The  broader  question  of  apportionment  and  reapportionment 
presents  a  similar  dilemma:   should  any  constitutional 
mention  be  made  of  reapportionment  of  local  governing  bodies? 

Those  who  favor  a  constitutional  provision  on  reapportion- 
ment could  argue  that  the  subject  is  of  such  significance  to 
deserve  constitutional  treatment.   A  malapportioned  city 
council  or  board  of  county  commissioners,  in  effect,  can 
result  in  stealing  a   person's  vote;  certainly  the  concept 
of  "one  man,  one  vote"  is  of  sufficient  importance  to  receive 
attention  in  the  constitution.   If  reapportionment  of  Montana's 
legislature  receives  constitutional  recognition,  as  it  now 
does  in  Article  VI,  does  not  apportionment  of  local  governing 
bodies  deserve  the  same  concern? 

On  the  other  hand,  opponents  to  mentioning  local  government 
apportionment  in  the  constitution  could  contend  that  such  a 
provision  might  be  outdated  as  soon  as  it  is  adopted;  there 
is  no  assurance  that  the  "reapportionment  revolution"  is 
over.   In  addition,  local  governments  will  be  required  to 
follow  federal  court  rulings  on  the  subject  anyway,  so  a 
state  constitutional  provision  on  the  subject  would  be 
superfluous,  critics  might  say.   What's  more,  such  a  pro- 
vision, if  it  went  beyond  federal  requirements,  could  inter- 
fere with  the  design  of  innovative  structural  and  electoral 
solutions  to  local  government  problems . 
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Most  state  constitutions  do  not  specifically  mention  the 
local  government  reapportionment  issue.   However,  Pennsylvania 
and  Virginia  provisions  and  one  proposed  in  New  York  show 
what  constitutional  treatment  could  be  given  to  the  subject. 
The  new  Virginia  Constitution  provides: 

The  governing  body  of  each  county,  city  or 
town  shall  be  elected  by  the  qualified  voters  of 
such  county,  city,  or  town  in  the  manner 
provided  by  law. 

If  the  members  are  elected  by  district,  the 
district  shall  be  composed  of  contiguous  and 
compact  territory  and  shall  be  so  constituted 
as  to  give,  as  nearly  as  is  practicable,  re- 
presentation in  proportion  to  the  population 
of  the  district.   When  members  are  so  elected 
by  district,  the  governing  body  of  any  county, 
city,  or  town  may,  in  a  manner  provided  by 
law,  increase  or  diminish  the  number,  and  change 
the  boundaries,  of  districts  and  shall  in  1971 
and  every  ten  years  thereafter,  and  also  when- 
ever the  boundaries  of  such  districts  are 
changed,  reapportion  the  representation  in 
the  governing  body  among  the  districts  in  a 
manner  provided  by  law.   Whenever  the  governing 
body  of  any  such  unit  shall  fail  to  perform  the 
duties  so  prescribed  in  the  manner  herein  directed, 
a  suit  shall  lie  on  behalf  of  any  citizen  thereof 
to  compel  performance  by  the  governing  body. 
[Virginia  Const.  Art.  VII,  Sec.  5]. 

The  provision  proposed  for  the  New  York  Constitution,  defeated 
in  1967,  follows: 

In  the  year  following  each  federal  decennial 
census  commencing  with  the  nineteen  hundred 
seventy  census,  and  at  such  other  times  as 
it  may  determine,  the  legislative  body  of 
each  local  government  shall  district  or 
redistrict  the  area  over  which  it  has  juris- 
diction.  In  such  districting  or  redistricting , 
the  standards  set  forth  in  section  two  of 
article  three  shall  apply  so  far  as  applicable. 
[Proposed  New  York  Const,  of  1967,  Art.  XI, 
Sec.  4] . 

The  standards  in  Article  III,  Section  2  direct  reapportion- 
ment of  the  legislature  and  provide  that  districts  "shall  be 
as  equal  as  practicable  in  total  population  as  determined 
by  the  federal  decennial  census."   In  addition,  districts 
are  to  be  "contiguous  and  compact"  and  "wherever  practicable. 
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pre-existing  political  subdivision  boundaries  and  natural 
geographic  boundaries  shall  be  used  as  district  boundaries." 
Gerrymandering  and  the  division  of  city  blocks  to  form 
districts  are  forbidden. 

The  new  Pennsylvania  Constitution,  adopted  in  196  8,  provides 

Within  the  year  follov/ing  that  in  which  the 
Federal  decennial  census  is  officially  reported 
as  required  by  Federal  law,  and  at  such  other 
times  as  the  governing  body  of  any  municipality 
[both  cities  and  counties]  shall  deem  necessary, 
each  municipality  having  a  governing  body  not 
entirely  elected  at  large  shall  be  reapportioned, 
by  its  governing  body  or  as  shall  otherwise  be 
provided  by  uniform  law,  into  districts  which 
shall  be  composed  of  compact  and  contiguous 
territory  as  nearly  equal  in  population  as 
practicable,  for  the  purpose  of  describing  the 
districts  for  those  not  elected  at  large. 
[Pennsylvania  Const.  Art.  IX,  Sec.  11]  . 


COUNTY  SEATS 


The  early  political  significance  of  county  seats  is  indicated 
by  the  fact  that  their  location  or  protection  is  mentioned 
in  three  separate  articles  of  the  Montana  Constitution. 

Article  V,  Section  26  prohibits  the  legislature  from  passing 
local   or  special  laws  to  locate  or  change  county  seats; 
Article  XVI,  Section  2  repeats  that  prohibition  and  expands 
on  it : 

The  legislative  assembly  shall  have  no  power  to 
remove  the  county  seat  of  any  county,  but  the 
same  shall  be  provided  for  by  general  law;  and 
no  county  seat  shall  be  removed  unless  a  majority 
of  the  qualified  electors  of  the  county,  at  a 
general  election  on  a  proposition  to  remove  the 
county  seat,  shall  vote  therefor;  but  no  such 
proposition  shall  be  submitted  oftener  than 
once  in  four  years. 

In  addition.  Article  XIX,  Section  6   requires  that  "all  county 
officers"  must  keep  their  offices  at  the  county  seats  of  their 
respective  counties.   A  1966  amendment  to  the  Constitution 
provides,  however,  that  the  provisions  of  Article  XVI,  Section 
2  and  Article  XIX,  Section  6,  among  others,  may  be  deviated 
from  in  case  of  emergencies  caused  by  "enem.y  attack."-^' 
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The  Montana  Legislative  Council  termed  both  sections  dealing 
with  location  of  county  seats  "adequate,"  but  concluded  that 
if  the  section  concerning  location  of  county  offices  at  the 
county  seats  is  necessary,  it  should  be  relocated  in  the 
article  on  local  government . ^8 

Similar  constitutional  provisions  on  the  location  of  county 
seats  are  found  in  many  states.  "   Requirements  that  county 
offices  be  at  the  county  seat  are  found  in  considerably 
fewer  constitutions;  however,  at  least  one  other,  Nevada, 
has  a  requirement  virtually  identical  to  Montana '  s . '^^ 

The  Florida  Constitution,  which  has  a  similar  provision, 
includes  language  to  make  it  clear  that  branch  county 
offices  may  be  established  in  other  towns  throughout  a 
county.   The  provision  states: 

In  every  county  there  shall  be  a  county  seat 
at  which  shall  be  located  the  principal  offices 
and  permanent  records  of  all  county  officers. 
The  county  seat  may  not  be  moved  except  as 
provided  by  general  law.   Branch  offices  for 
the  conduct  of  county  business  may  be  established 
elsewhere  in  the  county  by  resolution  of 
the  governing  body  of  the  county  in  the  manner 
prescribed  by  law.   No  instrument  shall  be  deemed 
recorded  in  the  county  until  filed  at  the  county 
seat  according  to  law.   [Florida  Const.  Art.  VIII, 
Sec.  l(k)  ]. 

The  major  question  confronting  the  Constitutional  Convention 
is  whether  constitutional  protection  for  county  seats  is 
necessary  or  whether  the  matter  should  be  left  to  law. 

If  it  is  decided  that  a  constitutional  provision  should  be 
included,  delegates  might  want  to  consider  a  relatively 
concise  statement  such  as  that  in  the  Minnesota  Constitution: 

No  county  boundary  shall  be  changed  or  county 
seat  transferred  until  approved  by  a  majority 
of  the  voters  of  each  county  affected  voting 
thereon.   [Minnesota  Const.  Art.  XI,  Sec.  1]. 

CONSTITUTIONAL  LIMITATIONS  ON  SALARIES 

Perhaps  the  most  unpopular  section  of  the  Montana  Constitution 
as  far  as  county  officials  are  concerned  is  Article  V,  Section 
31,  which  provides,  in  part: 
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Except  as  otherwise  provided  in  this  consti- 
tution, no  law  shall  extend  the  term  of  any 
public  officer,  or  increase  or  diminish  his 
salary  or  emolument  after  his  election  or 
appointment.  .  ,  . 

The  term  "public  officer"  has  been  held  to  include  county 
and  municipal,  as  well  as  state,  of  f  icials .  ^-^   However, 
the  Montana  Supreme  Court  ruled  in  1927  that  this  section 
"has  no  application  whatsoever  to  the  mayor  or  other  city 
officers"  because  their  salaries  are  set  by  municipal 
ordinance,  which  the  court  stated  is  distinct  from  the 
term  "law"  used  in  the  section. '*2  Although  the  constitu- 
tional prohibition  does  not  apply  to  city  officials, 
they  are  barred  by  statutory  law  from  receiving  pay 
increases  or  decreases  during  their  terms  of  office. ^^ 

It  is  the  Constitution,  however,  rather  than  statutory 
law,  that  dictates  the  "wage  freeze"  for  county  officials. 
For  example,  a  county  official  elected  in  1972  for  a  four- 
year  term  would  be  entitled  to  only  the  salary  provided  by 
law  before  his  election;  thus,  if  the  law  provides  a  salary 
of  $6,000  in  1972,  that  is  the  salary  the  official  will 
receive  for  each  of  the  next  four  years. ^^ 

The  constitutional  provision  has  resulted  in  an  "unequal 
pay  for  equal  work"  problem  for  boards  of  county  commissioners. 
The  problem  is  that  commissioners  are  elected  for  six-year 
overlapping  terms.   Thus,  a  commissioner  elected,  for  example, 
in  a  first-class  county  in  1966  is  receiving  $5,600  a  year; 
the  second  commissioner  in  the  same  county  elected  in  196  8 
is  receiving  $6,500  because  the  legislature  raised  the  pay 
in  1967;  the  third  commissioner  in  the  county,  elected  in 
1970,  is  receiving  $8,000  because  the  1969  legislature 
raised  the  pay  again. ^^ 

Many  other  states  constitutionally  impose  some  type  of  limit 
on  salary  changes  for  public  officials  during  their  terms 
of  office  or  after  their  election  or  appointment;  however, 
the  precise  wording  and  the  officers  to  which  the  provisions 
apply  vary  considerably.^^   The  purpose  of  such  provisions 
was  explained  as  follows  by  the  Montana  Supreme  Court  in 
1920: 

If  the  law-making  power  had  the  power  to  interfere 
ad  libitum  with  the  compensation  of  public  officers, 
it  could  coerce  action  favorable  to  its  own  views 
by  the  promise  of  increased  salary  or  the  threat 
of  violent  reduction.  .  .  .  The  provision  in  the 
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federal  Constitution  and  the  corresponding  pro- 
vision in  the  several  state  constitutions  all  have 
the  same  history  and  the  same  purpose  in  view.   The 
purpose  is  to  secure,  as  far  as  possible,  the  inde- 
pendence of  each  co-ordinate  branch  of  government, 
and  to  that  end  relieve  the  law-making  branch  from 
the'  importunities  of  office-holders  who  might  seek 
increased  compensation,  not  for  the  office,  but 
for  themselves,  and  what  was  of  infinitely  greater 
consequence,  remove  from  the  lawmakers  the  tempta- 
tion to  control  the  other  branches  of  government 
by  promises  of  reward  in  the  form  of  increased 
compensation  or  threats  of  punishment  by  way  of  re- 
duced salaries  .... 

If  those  are  the  reasons  for  the  provisions,  they  would  appear 
to  apply  considerably  more  to  legislative-executive- judicial 
relations  on  the  state  level  than  to  the  relationship  between 
the  state  legislature  and  groups  of  county  officers. 

Whatever  the  reason  for  the  provision  in  Article  V,  Section 
31,  an  attempt  to  change  it  through  constitutional  amendment 
failed  in  1968  when  voters  rejected  a  proposal  to  allow 
salary  increases  during  an  official's  term.   On  the  other 
hand,  a  similar  amendment,  applying  only  to  district  and 
supreme  court  judges,  was  approved  by  voters  in  1964. 

At  least  four  possibilities  exist  for  treatment  of  the  pro- 
vision by  the  Constitutional  Convention: 

1.  The  provision  could  be  left  substantially  as  it  is. 
Supporters  of  its  present  form  could  contend  that  county 
officials  know  what  the  salary  is  for  the  office  before 
they  run  for  it;  if  they  do  not  like  it,  they  do  not  have 

to  seek  the  office.   Also,  it  could  be  argued,  as  the 
Supreme  Court  did  in  J^9  20,  that  the  provision  prevents  the 
legislature  from  using  salary  increases  and  decreases  as  a 
means  of  controlling  other  public  officials. 

2.  The  entire  provision  could  be  deleted  from  the  con- 
stitution, at  least  as  it  applies  to  local  government  officials, 
The  matter  then  still  could  be  treated  by  statutory  law;  the 
problem  of  "unequal  pay  for  equal  work"  could  be  eliminated. 
Critics  of  such  provisions  as  Article  V,  Section  31  might 

ask  why  additional  restrictions  on  pay  for  county  officials 
should  be  made,  especially  when  low  pay  already  sometimes 
makes  it  difficult  to  attract  high-quality  candidates. 
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3.  The  provision  could  be  changed  to  prevent  pay 
decreases  during  an  official's  term  of  office,  but  to 
allow  increases  in  pay.   That  already  has  been  done  to 
judicial  salaries  by  the  1964  amendment;  extending  it 
to  other  public  officials  simply  would  make  the  Con- 
stitution consistent. 

4.  The  provision  could  be  left  basically  the  same, 
except  special  provision  could  be  made  for  boards  made  up 
of  persons  serving  overlapping  terms,  such  as  boards  of 
county  commissioners.   The  Nebraska  Constitution,  for 
example,  provides: 

.  .  .  nor  shall  the  compensation  of  any  public 
officer,  including  any  officer  whose  compen- 
sation is  fixed  by  the  Legislature,  be  in- 
creased or  diminished  during  his  term  of  office 
except  that,  when  there  are  members  elected 
or  appointed  to  the  Legislature  or  officers 
elected  or  appointed  to  a  court,  board  or 
commission  having  more  than  one  member  and 
the  terms  of  one  or  more  members  commence 
and  end  at  different  times,  the  compensation 
of  all  members  of  the  Legislature  or  of  such 
court,  board,  or  commission  may  be  increased 
or  diminished  at  the  beginning  of  the  full 
term  of  any  member  thereof.   [Nebraska  Const. 
Art.  Ill,  Sec.  19] . 


TERMINOLOGY 

One  of  the  more  confusing  aspects  of  the  Montana  Constitution 
is  the  range  of  terminology  used  to  describe  the  units  of 
local  government. 

The  term  "county"  is  used  fairly  consistently  throughout  the 
1889  document,  but  imprecise  constitutional  terminology  has 
resulted  in  confusion  concerning  whether  the  constitution 
framers  intended  that  counties  be  considered  municipal  cor- 
porations, as  are  cities  and  towns.   The  Montana  Supreme 
Court  in  1913  held  that  the  county  is  not  a  municipal  cor- 
poration— a  decision  that  has  had  important  consequences  in 
limiting  the  role  of  the  county  as  a  unit  of  government. 
The  decision  and  its  ramifications  are  discussed  at  length 
in  Chapter  II;  it  is  sufficient  to  note  here  that  such 
confusion  probably  can  be  avoided  by  careful  use  of  terminology 
in  drafting  a  new  local  government  article. 


i 
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In  reference  to  incorporated  cities  and  towns,  the  present 
Constitution  uses  a  wide  variety  of  terms,  apparently  inter- 
changably.   In  one  instance,  it  appears  to  use  the  term 
"cities"  to  apply  both  to  cities  and  towns   [Art.  V,  Sec.  26] ; 
elsewhere  it  lists  not  only  "city"  and  "town"  but  also  "muni- 
cipality" or  "municipal  corporation,"  as  though  the  last  two 
terms  were  distinct  from  the  first  two.   [Art.  XIII,  Sees. 
1,  3  and  4].   One  section  concerning  cities  and  towns  refers 
to  them  as  "municipal  subdivisions"  [Art.  XV,  Sec.  13] ;  another 
calls  them  a  "municipal  division"  of  the  state  [Art.  V,  Sec.  43] 

Still  another  section  of  the  Constitution  appears  to  lump 
counties,  cities  and  towns  together  as  "political  subdivi- 
sion" of  the  state  [Art.  XXI,  Sec.  7]. 

Virtually  every  state  uses  somewhat  different  terminology 

in  describing  its  units  of  local  government.  Several  will 

be  cited  here  simply  as  examples,  rather  than  as  models  to 
be  followed. 

The  Hawaii  Constitution  refers  only  to  "counties"  and  "other 
political  subdivisions"  [Art.  VII] ;  the  Illinois  Constitu- 
tion, on  the  other  hand,  uses  numerous  terms  for  units  of 
local  government: 

"Municipalities"  means  cities,  villages  and 
incorporated  towns.   "Units  of  local  govern- 
ment" means  counties,  municipalities,  town- 
ships, special  districts,  and  units,  designated 
as  units  of  local  government  by  law,  which 
exercise  limited  governmental  powers  or  powers 
in  respect  to  limited  governmental  subjects,  but 
does  not  include  school  districts.  [Illinois  Const. 
Art.  VII,  Sec.  1] . 

The  proposed  Idaho  Constitution,  defeated  in  1970,  referred 
to  various  units  of  local  government  as  "political  subdivi- 
sions" and  said  the  term  included  but  was  not  limited  to 
cities,  counties,  municipal  and  quasi-municipal  corporations, 
and  school,  road,  local  improvement  and  other  types  of 
districts  [Art.  XII,  Sec.  1]. 

The  Model  State  Constitution  refers  to  "counties,  cities 
and  other  civil  divisions . "^9   of  particular  interest  be- 
cause of  its  uniqueness  is  the  Alaska  Constitution  which 
refers  to  boroughs  rather  than  counties.   The  reason  for 
the  change  from  the  traditional  terminology  has  been 
explained  as  follows: 


-311- 


miscellainilous  provisions 


The  Constitutional  Convention  chose  not  to 
use  the  word  "county"  to  avoid  having  the 
courts  apply  judicial  decisions  relating  to 
counties  in  other  states  to  local  govern- 
ment in  Alaska.   It  chose  a  new  word  to  show 
its  intent  to  provide  a  new  and  better  form 
of  local  government  ....   The  Constitutional 
Conventionchose  the  new  word  because  all 
local  government  in  Alaska  is  to  be  primarily 
for  local  purposes,  with  home  rule  being  made 
available  both  for  cities  and  for  organized 
boroughs .  -'" 

The  Montana  Constitutional  Convention  will  face  the  same 
problems  of  terminology  if  it  decides  to  change  the  tra- 
ditional legal  status  of  counties.   The  word  "county" 
certainly  has  much  to  recommend  it  in  terms  of  recogni- 
tion and  tradition.   But  it  also  has  numerous  court 
decisions  and  common  legal  usage  attached  to  it.   Pre- 
cise wording  will  be  required  if  the  term  "county"  is 
retained  to  describe  a  unit  of  government  with  powers 
differing  considerably  from  those  of  the  traditional 
county . 
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CHAPTER  XI 


IN  CONCLUSION:   FITTING  THE  PIECES  TOGETHER 


Democracy  has  been  described  by  Reinhold  Niebuhr  as  "a 
method  of  finding  proximate  solutions  for  insoluble 
problems."-'-   Certainly  that  description  fits  the  democra- 
tic process  of  drafting  local  government  provisions  for  a 
new  constitution. 

Those  expecting  to  permanently  solve  the  specific  problems 
of  local  government  through  adroitly  worded  constitutional 
provisions  are  bound  to  be  disappointed.   New  constitu- 
tional provisions,  by  themselves,  will  not  fill  the  holes 
in  the  streets,  halt  the  occasional  corruption  on  the  local 
level  or  directly  bring  about  lower  local  taxes.   The 
problems  of  localities  change  too  rapidly  to  be  solved  for- 
ever by  constitutional  wording. 

But  a  constitution  can  provide  a  framework  that  will  make 
solutions  significantly  easier  to  attain  and,  hopefully, 
less  temporary  in  nature.   The  creation  of  such  a  frame- 
work demands  a  careful  meshing  of  constitutional  provisions- 
a  difficult  process  of  fitting  the  constitutional  pieces 
together.   For  example,  the  power  given  local  units  must  be 
orchestrated  with  the  structure  of  the  local  units.   The 
structure,  in  turn,  depends  partly  on  the  size  and  number 
of  local  governments,  which  affect  and  are  affected  by 
such  factors  as  local  taxation  and  debt. 

Just  as  no  single  provision  within  the  local  government 
area  of  a  new  constitution  can  be  considered  apart  from 
others,  neither  can  any  major  subject  in  the  document  be 
so  isolated.   More  specifically,  for  example,  the  consti- 
tutional framework  provided  for  the  legislature  will  have 
a  major  impact  on  the  future  of  local  government  in  Montana. 
A  legislature  crippled  by  severe  limitations  of  time  and 
out-dated  processes  will  cast  a  gloomy  shadow  on  Montana's 
municipalities  and  counties,  not  by  choice  but  by  constitu- 
tional direction. 

A  new  constitution  will  provide  the  map  for  local  govern- 
ment's future.   The  routes  that  could  be  charted  are  many, 
but  the  Committee  for  Economic  Development  has  categorized 
them  as  follows: 

1.   Continuation  of  the  trend  toward  "functional 
government,"  with  the  federal  government  setting  standards 
and  controls  and  making  decisions  and  with  local  units 
becoming  largely  administrative  units. 
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2.  Expansion  of  the  administrative  machinery  of  the 
fifty  states,  thereby  pushing  aside  local  authorities 
function  by  function. 

3.  A  rebirth  of  active  local  government,  which  the 
Committee  believes  would  require  drastic  revision  of 
current  patterns  in  America. ^ 

The  Committee  opts  for  the  third  choice,  but  warns: 

Efforts  to  "tidy  up"  a  chaotic  situation  will 
not  cure  the  chief  illness.   Overemphasis  on 
waste,  inefficiency,  and  incompetence  may 
obscure  the  main  point:  most  American  communities 
lack  any  instrumentality  of  government  with  legal 
powers,  geographic  jurisdiction,  and  independent 
revenue  sources  necessary  to  conduct  local  self 
government  in  any  valid  sense.   Our  fundamental 
concern  is  that  every  community  in  the  nation 
be  capable  of  effective  management  of  its  local 
affairs.   This  is  the  sine  qua  non  of  a  demo- 
cratic society  geared  for  entrance  into  the 
twenty-first  century. 

But  the  job  facing  the  Constitutional  Convention  can  be 
viewed  in  even  broader  terms.   Perhaps  the  real  goal  is 
to  engender  a  new  spirit  of  local  government--a  feeling 
that  something  can  be  done,  that  government  can  be  made 
better  and  more  responsive,  that  the  people  run  the 
government,  not  vice  versa.   If  the  convention  can  awaken 
such  an  interest  in  local  affairs,  it  will  have  served 
its  purpose  admirably. 
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APPENDIX 
MONTANA  CONSTITUTIONAL  PROVISIONS  ON  LOCAL  GOVERNMENT 

ARTICLE  XVI 
COUNTIES — MUNICIPAL  CORPORATIONS  AND  OFFICES 


Section  1.  The  several  counties  of  the  territory  of  Montana, 
as  they  shall  exist  at  the  time  of  the  admission  of  the  state 
into  the  Union,  are  hereby  declared  to  be  the  counties  of  the 
state  until  otherwise  established  or  changed  by  law. 

Section  2.   The  legislative  assembly  shall  have  no  power  to 
remove  the  county  seat  of  any  county,  but  the  same  shall  be 
provided  for  by  general  law;  and  no  county  seat  shall  be  re- 
moved unless  a  majority  of  the  qualified  electors  of  the 
county,  at  a  general  election  on  a  proposition  to  remove  the 
county  seat,  shall  vote  therefor;  but  no  such  proposition 
shall  be  submitted  oftener  than  once  in  four  years. 

Section  3.   In  all  cases  of  the  establishment  of  a  new  county 
it  shall  be  held  to  pay  its  ratable  proportion  of  all  then 
existing  liabilities  of  the  county  or  counties  from  which  it 
is  formed,  less  the  ratable  proportion  of  the  value  of  the 
county  buildings  and  property  of  the  county  or  counties  from 
which  it  is  formed;  provided,  that  nothing  in  this  section 
shall  prevent  the  re-adjustment  of  county  lines  between  exist- 
ing counties . 

Section  4.   In  each  county  there  shall  be  elected  three  county 
commissioners,  whose  term  of  office  shall  be  six  years;  pro- 
vided that  each  county  in  the  state  of  Montana  shall  be  divided 
into  three  commissioner  districts,  to  be  designated  as  commis- 
sioner districts,  numbers  one,  two  and  three,  respectively. 

The  board  of  county  commissioners  shall  in  every  county  in  the 
state  of  Montana,  at  their  regular  session,  on  the  first  Mon- 
day in  May,  1929,  or  as  soon  thereafter  as  convenient  or 
possible,  not  exceeding  sixty  days  thereafter,  meet  and  by  and 
under  the  direction  of  the  district  court  judge  or  judges  of 
said  county,  divide  their  respective  counties  into  three  com- 
missioner districts  as  compact  and  equal  in  population  and  area 
as  possible,  and  number  them  respectively,  one,  two  and  three, 
and  when  such  division  has  been  made,  there  shall  be  filed  in 
the  office  of  the  county  clerk  and  recorder  of  such  county,  a 
certificate  designating  the  metes  and  bounds  of  the  boundary 
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lines  and  limits  of  each  of  said  coiranissioners  districts, 
which  certificate  shall  be  signed  by  said  judge  or  judges; 
provided,  also  that  at  the  first  regular  session  of  any 
newly  organized  and  created  county,  the  said  board  of  county 
conunissioners ,  by  and  under  the  direction  of  the  district 
court  judge  or  judges  of  said  county,  shall  divide  such  new 
county  into  commissioner  districts  as  herein  provided. 

Upon  such  division,  the  board  of  county  commissioners  shall 
assign  its  members  to  such  districts  in  the  following  manner; 
each  member  of  the  said  board  then  in  service  shall  be  as- 
signed to  the  district  in  which  he  is  residing  or  the  nearest 
thereto;  the  senior  member  of  the  board  in  service  to  be  as- 
signed to  the  commissioner  district  No.  1,  the  next  member 
in  seniority  to  be  assigned  to  commissioner  district  No.  2, 
and  the  junior  member  of  the  board  to  be  assigned  to  commis- 
sioner district  No.  3;  provided,  that  at  the  first  general 
election  of  any  newly  created  and  organized  county,  the  com- 
missioner for  district  No.  1,  shall  be  elected  for  two  years, 
for  No.  2,  for  four  years,  and  for  No.  3,  for  six  years,  and 
biennially  thereafter  there  shall  be  one  commissioner  elected 
to  take  place  of  the  retiring  commissioner,  who  shall  hold 
his  office  for  six  years. 

That  the  board  of  county  commissioners  by  and  under  the  direc- 
tion of  the  district  court  judge  or  judges  of  said  county,  for 
the  purpose  of  equalizing  in  population  and  area  such  commis- 
sioner districts,  may  change  the  boundaries  of  any  or  all  of 
the  commissioner  districts  in  their  respective  county,  by  fil- 
ing in  the  office  of  the  county  clerk  and  recorder  of  such 
county,  a  certificate  signed  by  said  judge  or  judges  designat- 
ing by  metes  and  bounds  the  boundary  lines  of  each  of  said 
commissioner  districts  as  changed,  and  such  change  in  any  or 
all  the  districts  in  such  county,  shall  become  effective  from 
and  after  filing  of  such  certificate;  provided,  however,  that 
the  boundaries  of  no  commissioner  district  shall  at  any  time 
be  changed  in  such  a  manner  as  to  affect  the  term  of  office 
of  any  county  commissioner  who  has  been  elected,  and  whose 
term  of  office  has  not  expired;  and  provided,  further,  that 
no  change  in  the  boundaries  of  any  commissioner  district  shall 
be  made  within  six  months  next  preceding  a  general  election. 

At  the  general  election  to  be  held  in  1930,  and  thereafter  at 
each  general  election,  the  member  or  members  of  the  board  to 
be  elected,  shall  be  selected  from  the  residents  and  electors 
of  the  district  or  districts  in  which  the  vacancy  occurs,  but 
the  election  of  such  member  or  members  of  the  board  shall  be 
submitted  to  the  entire  electorate  of  the  county,  provided. 
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however,  that  no  one  shall  be  elected  as  a  member  of  said 
board,  who  has  not  resided  in  said  district  for  at  least  two 
years  next  preceding  the  time  when  he  shall  become  a  candi- 
date for  said  office. 

When  a  vacancy  occurs  in  the  board  of  county  commissioners 
the  judge  or  judges  of  the  judicial  district  in  which  the 
vacancy  occurs,  shall  appoint  someone  residing  in  such  com- 
missioner district  where  the  vacancy  occurs,  to  fill  the  of- 
fice until  the  next  general  election  when  a  commissioner 
shall  be  elected  to  fill  the  unexpired  term. 

Section  5.   There  shall  be  elected  in  each  county  the  follow- 
ing county  officers  who  shall  possess  the  qualifications  for 
suffrage  prescribed  by  section  2  of  article  IX  of  this  con- 
stitution and  such  other  qualifications  as  may  be  prescribed 
by  law: 

One  county  clerk  who  shall  be  clerk  of  the  board  of  county 
commissioners  and  ex-officio  recorder;  one  sheriff;  one 
treasurer,  who  shall  be  collector  of  the  taxes,  provided, 
that  the  county  treasurer,  shall  not  be  eligible  to  his  of- 
fice for  the  succeeding  term;  one  county  superintendent  of 
schools;  one  county  surveyor;  one  assessor;  one  coroner;  one 
public  administrator.   Persons  elected  to  the  different  of- 
fices named  in  this  section  shall  hold  their  respective 
offices  for  the  term  of  four  (4)  years,  and  until  their  suc- 
cessors are  elected  and  qualified.   Vacancies  in  all  county, 
township  and  precinct  offices,  except  that  of  county  commis- 
sioners, shall  be  filled  by  appointment  by  the  board  of  county 
commissioners,  and  the  appointee  shall  hold  his  office  until 
the  next  general  election;  provided,  however,  that  the  board 
of  county  commissioners  of  any  county  may,  in  its  discretion, 
consolidate  any  two  or  more  of  the  within  named  offices  and 
combine  the  powers  and  the  duties  of  the  said  offices  consoli- 
dated; however,  the  provisions  hereof  shall  not  be  construed 
as  allowing  one  (1)  office  incumbent  to  be  entitled  to  the 
salaries  and  emoluments  of  two  (2)  or  more  offices;  provided, 
further,  that  in  consolidating  county  offices,  the  board  of 
county  commissioners  shall,  six  (6)  months  prior  to  the  gen- 
eral election  held  for  the  purpose  of  electing  the  aforesaid 
offices,  make  and  enter  an  order,  combining  any  two  (2)  or 
more  of  the  within  named  offices,  and  shall  cause  the  said 
order  to  be  published  in  a  newspaper,  published  and  circulated 
generally  in  said  county,  for  a  period  of  six  (6)  weeks  next 
following  the  date  of  entry  of  said  order. 

Section  6.   The  legislative  assembly  may  provide  for  the  elec- 
tion  or  appointment  of  such  other  county,  township,  precinct 
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and  municipal  officers  as  public  convenience  may  require  and 
their  terms  of  office  shall  be  as  prescribed  by  law,  not  in 
any  case  to  exceed  two  years,  except  as  in  this  constitution 
otherwise  provided. 

Section  7.   The  legislative  assembly  may,  by  general  or  spe- 
cial law,  provide  any  plan,  kind,  manner  or  form  of  municipal 
government  for  counties,  or  counties  and  cities  and  towns,  or 
cities  and  towns,  and  whenever  deemed  necessary  or  advisable, 
may  abolish  city  or  town  government  and  unite,  consolidate  or 
merge  cities  and  towns  and  county  under  one  municipal  govern- 
ment, and  any  limitations  in  this  constitution  notwithstanding, 
may  designate  the  name,  fix  and  prescribe  the  number,  designa- 
tion, terms,  qualifications,  methods  of  appointment,  election 
or  removal  of  the  officers  thereof,  define  their  duties  and 
fix  penalties  for  the  violation  thereof,  and  fix  and  define 
boundaries  of  the  territory  so  governed,  and  may  provide  for 
the  discontinuance  of  such  form  of  government  when  deemed  ad- 
visable; provided,  however,  that  no  form  of  government  permitted 
in  this  section  shall  be  adopted  or  discontinued  until  after  it 
is  submitted  to  the  qualified  electors  in  the  territory  affected 
and  by  them  approved. 

Section  8.   Any  county  or  counties  in  existence  on  the  first 
day  of  January,  19  35,  under  the  laws  of  the  state  of  Montana 
or  which  may  thereafter  be  created  or  established  thereunder 
shall  not  be  abandoned,  abolished  and/or  consolidated  either 
in  whole  or  in  part  or  at  all  with  any  other  county  or  coun- 
ties except  by  a  majority  vote  of  the  duly  qualified  electors 
in  each  county  proposed  to  be  abandoned,  abolished  and/or  con- 
solidated with  any  other  county  or  counties  expressed  at  a 
general  or  special  election  held  under  the  laws  of  said  state. 
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